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PrefaCe
This second edition of “The Practice of Media-
tion” succeeds the 2003 volume that has become 
a mainstay of mediation education for adult 
learners.  It builds on the strength of the past.  
We continue to describe third party intervention 
through the lens of Attitude, Process and Skills.  
But we have enhanced much of the manual to 
meet new thinking and approaches, both ours 
and those of this emerging field.

The opening segments about Conflict, Dispute 
and Negotiation are enriched by new and clear 
distinctions and plenty of examples.  An accent 
on the relationship between interests, positions 
and the values that inform them advances the 
state of present knowledge and encourages us 
as learners to think about dispute in new, more 
imaginative, ways.

Those familiar with the earlier volume will imme-
diately notice the clarity of the new format.  We 
have increased examples wherever we can and 
have slimmed down the language to make theory 
and practice points more plain.

The Skills section of this volume has been greatly 
improved.  In our work, we find ourselves empha-
sizing the key role of listening for third parties.  
As a result, we have emphasized its significance 
in all the skill sets.  Skill segments are sequenced 
clearly and are lavished with examples which we 
hope will be helpful.  Spaces for learners’ personal 
notes are provided along the way.

This edition includes a number of new segments 
that we think are important.  Articles on Co-
mediation and Capturing Agreement are new 
altogether while segments on Multi-party Media-
tion, Creativity and Imagination and Power are 
all greatly improved.

This work has been a labour of love in both lan-
guages.  While the authors Jamie Chicanot and 
Gordon Sloan are responsible for its content, 
many others have contributed to its ideas and 
its organization.  The field as a whole is self-gen-
erating and no idea, however new or unique, is 
ever the product of one person alone.  So we are 
grateful to all who have contributed to our think-
ing and have critiqued the development of this 
book along the way.  We are particularly grateful 
for the flawless editing and organization provided 
by our partner Jessica McNamara, the fine layout 
and graphics provided by Brian Glover and the 
faithful but artful French translation of this work 
by Lucie Allaire.

We hope you will benefit from this volume.  We 
always look forward to your comments or critiques 
at www.adreducation.ca.

Gordon Sloan
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inTroduCTion
How we engage in conflict and resolve disputes 
depends on a range of factors. Dispute resolution, 
whether accomplished through direct problem 
solving (negotiation) or assisted problem solv-
ing (mediation) involves a fascinating interplay 
of three dimensions. Each dimension plays a 
crucial role in determining our approach and be-
haviour in situations of conflict and dispute. It is 
not enough to simply apply a set of techniques 
or tools. Nor is it enough to rely solely on a set 
methodology or model for resolution. Similarly, 
we cannot assume that our problem solving phi-
losophy and value base will guide participants 
in a mediation all the way to resolution. What 
is required is an integrated approach which em-
phasizes the interconnectedness of three main 
dispute resolution features:

1. ATTITUDE—the philosophic and values-based 
foundation that gives meaning to how we 
engage in dispute resolution.

2. PROCESS—the methodology and structure 
that helps to navigate our dispute resolution 
efforts.

3. SKILLS—the specific behaviours, actions and 
tactics that we apply in problem solving 
circumstances.

These three dimensions are intimately related. 
Together they provide useful insight into what 
defines and influences conflict engagement and 
dispute resolution. Let’s take a closer look at the 
meaning and significance of each one.

attitude
This is the foundation that includes our values, 
beliefs, philosophies and principles. It is the major 
motivating force that informs and influences what 
we do and how we go about doing it. As media-
tors, we bring ourselves to the table and we must 
examine the way our attitude shapes the skills we 
use and procedural choices we make. The things 
we believe and value, the theories and philoso-
phies we hold regarding dispute resolution will 
have a direct and significant impact on how we 
perform our assisting role. Our attitude as dispute 
resolution helpers is an expression of our identity. 
Our views about problem solving capacity, neu-
trality, the character of people in conflict and our 
role as helpers will all affect our tactical and strate-
gic choices. Attitude is therefore foundational; it is 
the dimension that finds expression through the 
application of skills and process.

Process
This is the dimension that is mainly concerned 
with “how” we assist in negotiation and problem 
solving. Mediation, like negotiation and other 
forms of dispute resolution all occur within the 
context of some procedural expectations. These 
may be simplistic, modest and unconscious, or 
they may be intentional, sophisticated and de-
tailed. One of the great benefits of engaging the 
help of a mediator is to vastly improve the proce-
dural sophistication of a negotiation. We usually 
think in terms of a process framework or model as 
a procedural backdrop for the dispute resolution 
event. It provides a template and navigational 
tool that helps to organize and focus our efforts 
in helping parties with their issues. Process is also 
about specific, “in the moment” procedural in-
terventions at the table, such as calling a break, 
reasserting a ground rule or suggesting a caucus. 
What we elect to do procedurally is driven by our 
attitude and demonstrated through skills.
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Skills
This is the most direct and obvious manifestation 
(out loud expression) of our attitude. The skills 
dimension includes any behaviour, activity, ac-
tion or “micro intervention” (including stylistic 
and strategic choices) that is applied in the pur-
suit of helpfulness. Skills are usually intentional; 
that is mediators elect to do something with the 
expectation of producing some kind of helpful 
result in the negotiation of others. They include 
specific things like questions, reflections, refocus-
ing and reframing to name a few. Mediators not 
only provide procedural assistance; they also try 
to improve the quality of discussion by creating 
improved communication patterns and interac-
tions. This happens when skills are inserted into 
the problem solving discussions of others. Skills 
are like helping tools that are used to punctuate 
and ameliorate difficult discussions in the pursuit 
of resolution. These tools are typically applied 
within the broader picture of a process and may 
or may not be consistent with a particular attitu-
dinal foundation. 

We strive for consistency 
and congruency among the 
dimensions of attitude, process 
and skills. 

integrating the Three dimensions
We strive for consistency and congruency among 
the dimensions of attitude, process and skills. 
Mediators are encouraged to be more conscious 
about how their attitudes and identities influence 
and motivate their skills and process choices. 
There is considerable diversity of attitudes and 
philosophies about dispute resolution generally 
and mediation specifically. It is important to ac-
knowledge that our attitudes are constantly de-
veloping, evolving and becoming more refined 
over time. The authors of this manual are not 
advocates of any particular mediation attitude or 
philosophy. However we do think it is very impor-
tant for mediators to examine and reflect on how 
their dispute resolution attitudes impact media-
tion performance. We believe that it is important 
to achieve genuine integration between these at-
titudes and what we do in mediation (skills) and 
how we go about assisting (process).   
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ThouGhTS abouT aTTiTude
Exploring the practice of mediation requires a dis-
covery and analysis of the attitude of the media-
tor. Before this manual delves into the other two 
dimensions – process and skills – we first need to 
develop an appreciation of the values, beliefs and 
philosophies that motivate mediator behaviour. 
When we refer to attitude, we are describing a col-
lection of things that include:

•	 Values and beliefs 

•	 identity and orientation

•	 Theories and Philosophies

•	 Policies and Standards

•	 Principles and ethics

•	 Culture and Context

Our attitudes as mediators do change over time, 
and are always in some state of evolution and de-
velopment. We may not be well acquainted with 
the range of influences that shape and guide our 
attitudinal development. Attitudes are informed 
by our families of origin, our cultures, our spiri-
tual and religious affiliations, the communities 
we call home, the people who help shape our 
lives, the philosophies in which we find meaning 
and the theories we subscribe to. It is important 
to be aware of our attitudes and reflect on how 
they drive the process and skills choices we make 
as mediators. It is also important to realize how 
our attitudes change and to be able to articulate 
how these changes affect our role as a negotiation 
helper. Mediators should consciously assess how 
aspects of their attitude are having a direct and 
noticeable impact in the mediation room. 

Exploring mediation attitudes suggests curiosity 
and exploration. In order to become more ac-
quainted with your attitude as a mediator, you 
may wish to pose questions like;

“ What draws me to this work and why is it 
important I do it?”

“What do I believe about being in conflict?”

“ What expectations (including biases and 
predispositions) do I bring to the negotiation 
event as a third party?”

Beyond attitudinal awareness and self-reflection, 
mediators need to be grounded in some theory 
and meaning about the phenomenon they are 
invited into; namely conflict. We believe an im-
portant aspect of attitudinal development and re-
finement is to explore both conflict and negotia-
tion theory. The reason for this is that mediation 
typically occurs when conflict is fully manifested 
and the parties are attempting to resolve disagree-
ment through assisted negotiation. If one of the 
primary purposes of mediation is to assist and 
improve the negotiation efforts and problems 
solving capacities of disputing parties, it stands to 
reason that mediators need to be anchored in ne-
gotiation and conflict theory. For this reason, we 
have chosen to launch into the attitude section of 
the manual by exploring these two subjects. 

Mediators should consciously 
assess how aspects of their 
attitude are having a direct 
and noticeable impact in the 
mediation room.
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ideaS abouT ConfLiCT 
and diSPuTe
 Everyone experiences disagreement. In just the 
same way as we all know harmony in many of 
life’s experiences, we also all know what it’s like 
to be in disagreement or discord with someone 
or some organization. We often describe that dis-
cord as “conflict”.

When we speak of conflict, we’re talking about 
the human experience of differentiation from an-
other. It is an experience or condition rather than 
an event. You and I conflict when we have dif-
fering views about an issue, different approaches 
to a task, different worldviews. We may be “in 
conflict” over any of those things. The linguistic 
roots of “conflict” suggest striking at another or 
bringing fire to a situation.

Conflict (as we use that term in this book) occurs 
where expectations, goals or objectives diverge. 
That divergence of goals or objectives can occur 
between individuals, social units (companies, 
governments, organizations) or a combination 
of both. In fact, divergence of objectives or goals 
occurs routinely. It represents a norm for most 
people. Although conflict is not always emotion-
ally heated, relatively few interactions do not il-
lustrate some measure of divergence in the expec-
tations or goals of those involved.

Definitions of conflict abound and are informed 
by particular perspectives or by emphasizing cer-
tain theories. Conflict is associated by some with 
the denial of the satisfaction of human needs 
(Burton). For others, it is indicative of shortcom-
ings in problem solving (Likert and Likert). Still 
others think conflict is inevitably “inner conflict 
mirroring itself outward to our external world” 
(Kritek). Some emphasize the incompatibility of 
perceived outcomes (the objectivist approach to 
conflict) while this is decried by others (including 
Powell) as light on reality. Others (Pearce, Little-
john, Burton, Deutsch) make distinctions about 

whether conflict is “intractable”, “individual-in-
ternal”, “group” or “moral”. And conflict is seen 
as complex, needing a multi-dimensional defini-
tion (Mayer).

Conflict, at some level, is “omnipresent”. But to 
say that conflict is everywhere is not to claim that 
it is always unbearable. In fact, conflict can be 
latent in some relationships (between manage-
ment and labour, for instance). Latent conflict 
simmers beneath the surface. The very nature of 
the relationship between the parties constitutes 
their conflict in such situations. Conflict can also 
be emerging (between development and preser-
vation forces in an urban land use conflict, for 
instance). Emerging conflict is often more public 
than latent conflict. The parties are communicat-
ing badly if at all, information is beginning to be 
contested, and disagreement is becoming particu-
larized. Conflict can also be more fully manifest 
(between any two parties in the litigation process, 
for instance).

Often we are in conflict about ideas, informa-
tion or some activity. But we can also be in con-
flict over deeply held values. Intense, value-laden 
conflict is deeply felt, whether by individuals or 
whole groups. Such conflict is often experienced 
as a challenge to identity. International strife, 
ethnic cleansing, systemic discrimination, long-
standing conflicts about ethnicity and kinship, 
and genocidal conflict are all examples of this.

Some of the most extreme conflict exists over 
moral discord. The asserting of inherent rights 
and wrongs is a case of intensely conflicting val-
ues. These are often fueled by moral views that 
have been supported for generations. In such 
conflicts “…each side is compelled by its highest 
and best motives to act in ways that are repug-
nant to the other.” (Pearce and Little-john). In sit-
uations such as urban/rural, social and economic 
boundary conflict, church schisms, racial/ethnic 
practices, and contentious medical treatment, 
moral values are at stake. The depth of conflict in 
moral values causes them to be described as “in-
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commensurate”; the concurrent existence of two 
moral worlds in which the value systems, com-
munication capacities and ability to empathize 
are utterly compromised.

Although often regarded negatively, conflict 
is desirable if there is to be individual develop-
ment and societal change. The dissonance raised 
by conflict can cause people and organizations 
to seek change as they move to greater personal 
growth, social equilibrium or workplace harmo-
ny. Conflict can be the catalyst needed in static 
relationships to provide critical consideration of 
the status quo and orderly change.

Being “in conflict”, whether intense and value-
laden or merely latent divergence of objectives, 
does not necessarily mean that the conflict is 
about to be acted upon. When that does happen, 
we usually describe the result as a “dispute”.

noTeS

dispute
A manifest conflict is a “dispute”. In such a con-
flict, the parties are fully identified, the issues 
have usually been defined and some of the in-
formation important to those issues has been ex-
changed. So, for instance, two factory employees 
who have conflicting political views about entitle-
ment to overtime opportunities have a loud ex-
change in the lunch room in which they detail 
their disagreement and one threatens the other 
with consequences if the other doesn’t change. 
The manifest conflict is a dispute that may be ac-
tionable by either against the other.

Typically, disputes are viewed as negotiable where-
as conflict is seen as much less negotiable or 
non-negotiable. This follows from the view that 
conflict is concerned with divergence in objec-
tives or goals that are often well-established. Thus 
disputes are regarded as readily yielding to reso-
lution methods that are negotiation based such 
as problem solving, bargaining, mediation and 
facilitation. Conflict tends to be of long standing 
and requires that needs be gradually addressed 
and met, competing values understood and rec-
onciled, and damaged relationships repaired. 
Seen this way, disputes tend to be more readily 
resolvable; conflict less so, unless the parties are 
prepared to invest a fair bit of patience, time and 
determination.

It is probably also right to say that most (if not 
all) disputes, being manifest conflict, are informed 
or fueled by underlying conflict. It follows that 
when two parties resolve a dispute, they may not 
be resolving or even tackling the conflict that 
brought it about. Yet disputes are routinely re-
solved through quite peaceful means, leaving the 
still conflictual parties quite content and at times 
elated! Occasionally conflict which is identified 
by the parties as the basis of their dispute is also 
resolved. More typically, on larger issues, the par-
ties agree to disagree about their conflict, while 
resolving their dispute.
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it is illuminating to think in terms of 
three principles about conflict and 
dispute:

1. Conflict is omnipresent (everywhere)

Divergences of objectives, goals and expecta-
tions abound. In fact they characterize life. We 
should expect, therefore, to run into conflict 
between our expectations and those of the 
people and social units with whom we inter-
act. It would be unusual for a day to pass with-
out experiencing that divergence many times.

2. Conflict is desirable

Although not always pleasant, conflict is accept-
able and even desirable. The positive attributes 
of conflict are many. Conflict is an essential part 
of human experience if there is to be growth 
and change.

3.  It is important that disputes (manifest 
conflict) be addressed in some way

It is not desirable for a dispute to be left un-
attended. People involved in a dispute have 
choices about how to respond. Leaving dis-
putes unattended doesn’t encourage growth, 
change or learning. To say that disputes should 
be “addressed” may beg more questions than 
it answers since how to deal with our disputes 
can be a thorny problem.

noTeS
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This little excerpt emphasizes the fact that we 
have a multitude (and wide range) of options 
for addressing disputes. As consumers of these 
dispute resolution strategies, we should be con-
scious of the choices we make and the reasons 
for making them. Dispute resolution strategies or 
processes are elective – that is, we can do more 
than fly by the seat of our pants! We can actually 
elect how we want to address our disputes. When 
we choose to actively dispute, we can also choose 
the best methodology for doing so. We encourage 
people to consider the following variables when 
deciding on an approach:

•	 Where is the location of decision making 
(who has power to decide)

•	 What are the power dynamics 
(disproportion)

•	 Structural features  
(time, money, resource allocation etc.)

•	 Culture and context of the dispute  
(the specific circumstances)

•	 Intended goal / Strategic objective 
(implications of outcome)

diSPuTe reSoLuTion oPTionS

One of the things we have said about disputes 
is that they need to be addressed in some way. 
The first question we need to ask ourselves when 
a dispute presents itself is “do we engage at all?” 
In other words, do we actively “get into it” and 
follow some methodology for resolving it? If the 
answer is “Yes”, the logical next question we must 

consider is “how do we engage?” Luckily there are 
plenty of approaches to deal with disputes in our 
daily lives.

Consider the following scenario which illustrates 
a number of conventional dispute resolution 
strategies/methodologies/technologies in action:

Driving to a co-worker’s engagement party, you get stuck behind a massive protest march over 
government cuts to healthcare. As one of the marchers passes your car, his megaphone nicks 
your fender leaving a long scratch. Impulsively, you jump out of the car wanting to scream at 
him and grab him but he keeps moving. After a few words, the protester (Alex) leaves you his 
business card and is quickly lost in the crowd. You get back into the car and call your lawyer to 
see how you could commence litigation against this stranger. During this conversation, your 
lawyer begins describing other options you might consider with Alex, including mediation, 
which you immediately shy away from because there is no one to prove you right and Alex 
wrong. The complicating factor is that you think he won’t respond to any contact and will refuse 
to be involved in a discussion in any event. Your lawyer also tells you that you and Alex might 
go through arbitration, rather than a full-blown trial. Just then traffic begins moving and you 
have to cut off your lawyer in mid-sentence as the government recently introduced legislation 
banning cell phone use by drivers. Upon arriving at your colleague’s house, you discover a lively 
discussion in progress over the healthcare protest which is by now big news. Wary of delving into 
such a philosophical conundrum, you make a mental note of how “martini-laced” brainstorming 
sessions have their limitations….
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The continuum presented here represents quite 
conventional options for dispute resolution. Oth-
er alternatives that are more culturally specific 
also exist. It is also common for individual and 
social units to pursue a mixture of dispute resolu-
tion options simultaneously. For example, inter-
nal union representatives may negotiate a refined 
salary proposal (negotiation) in the midst of a 
strike (non-violent direct action), where a third 
party neutral is attempting to build consensus 
(mediation) between the two sides. All the while 
government is talking about a back to work law 
(legislation) which prompted a fight between dis-
gruntled employees and non-unionized replace-
ment staff (violence).

dispute resolution Continuum
The following list sets out a variety of approaches 
for resolving disputes. Some are more formal, 
some more conventional than others. Notice that 
they range from most aggressive (at the top) to 
most avoidant (at the bottom).

When looking over the continuum, 
consider in each case:

•	 The degree of control asserted by the 
participants

•	 The degree of decision making given to a 
third party

•	 The degree of finality that results

Violence (fight)

Non-violent Direct Action

Legislation (managing)

Litigation

Arbitration

Mediation

Facilitation

Conciliation

Negotiation

Informal Problem Solving

Avoidance (flight)

noTeS
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People negotiate for a variety of reasons. One 
common reason is that negotiation appears to 
be the best way ahead, compared with a range 
of other dispute resolution options. If that were 
not the case, one of those other options would be 
utilized and negotiation would not arise. In the 
same way, during negotiation, we assess how we 
are doing by reference to other alternatives that 
we could still elect to engage in. Negotiation is a 
fluid and dynamic process, so other alternatives 
to it always have to be considered.

We have procedural alternatives to negotiation, 
such as litigation, fighting or walking away. We 
also have substantive alternatives to the likely 
outcome of a negotiation, such as better working 
relationship, less money or some future perfor-
mance. Because of these alternatives, the status of 
negotiation at any specific point is never static.

The dynamic nature of negotiation led Fisher 
and Ury in 1981, in their fundamental negotia-
tion book Getting To Yes, to articulate the idea of 
a Best Alternative To a Negotiated Agreement (a 
“BATNA”). They argue that the principled nego-
tiator should have a clear sense of the best alter-
native to the process of negotiation or the best 
alternative to the apparent substantive outcome 
to which the negotiation seems headed. That is 
because it constitutes the next best process or 
substantive outcome that could be expected if 
negotiation were ended. In Fisher and Ury’s view, 
a clear BATNA “ …is the only standard which 
can protect you both from accepting terms that 
are too unfavourable and from rejecting terms it 
would be in your interest to accept” (Getting To 
Yes, 2nd ed. p. 100).

Having a good handle on what my BATNA is and 
preparing for it accordingly, therefore, expands 
my power. If I can identify, develop and expand 
the next best alternative to a negotiated outcome, 

I will require a better outcome at the negotiating 
table. If that outcome cannot be achieved, I have 
an alternative in the wings that is not much less 
favourable. In such a case my BATNA is said to 
be strong and sets a high bar to the limit of what 
I would agree to at the table. On the other hand, 
my best alternative (whether procedural or sub-
stantive) to the current negotiation may be quite 
unattractive, even after attempting to develop it. 
In such a case my BATNA is weak and I will likely 
be more committed to negotiating an outcome 
than if my BATNA were strong.

The concept of BATNA has also spawned the idea 
of a Worst Alternative To a Negotiated Agree-
ment (a “WATNA”). Assessing WATNA is akin to 
assessing risk. If the worst alternative to negoti-
ating is significantly unfavourable and there is 
a real chance (risk) of it occurring, it should be 
known. The reason for this is that it will provide 
either an incentive or a reluctance that is similar 
to that implied by a BATNA. So, for instance, if 
the negotiation were to fail and the worst thing 
that can follow is litigation, I have to assess how 
bad the worst alternative is. If a negative outcome 
at litigation is likely, I have a strong WATNA and 
will be inclined to commit more energy to the ne-
gotiation. If the worst alternative (still litigation 
in this example) is not particularly threatening, I 
have a weak WATNA and may have an appetite to 
treat the negotiation as more optional.

Negotiation is a fluid and dynamic 
process, so other alternatives to 
it always have to be considered... 
Because of these alternatives, 
the status of negotiation at any 
specific point is never static.

aSSeSSinG aLTernaTiVeS To neGoTiaTion  
(baTna and WaTna)
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BATNA and WATNA should be assessed during 
Preparation for negotiation and throughout the 
process. At the end of negotiation, the principled 
negotiator should also assess whether the emerg-
ing agreement exceeds the BATNA and solves 
the risk of a WATNA. In longer negotiations, 
best and worst alternatives may change as con-
ditions around the negotiation (personnel, bud-
gets, mandates and negotiation commitment of 
others) change over time. Assessing the BATNA 
and WATNA of others at the table is also advanta-
geous. If my view is that another’s best alternative 
to reaching agreement at the negotiation is unfa-
vourable, it will be in our joint interest for me to 
bring that to his attention.

noTeS

WhaT iS neGoTiaTion?
We negotiate regularly whether we are trying 
to make holiday plans with our in-laws, decide 
on salary requirements for a workforce, divide 
project tasks, decide performance expectations, 
settle a lawsuit or decide on which movie to see. 
Negotiation is going on all the time and we are 
constantly using it to solve problems and settle 
differences. Although negotiation is a common 
activity for all individuals and groups, we learn 
little about it in our educational experiences and 
engage in it without much theory or intention. 
What is negotiation?

negotiation usually has the following 
characteristics:

•	 the participants engage in it voluntarily

•	 it is reciprocal (requires roughly equal 
involvement of the participants)

•	 it is usually verbal and interactive

•	 people use reasoning techniques to persuade

•	 offers and responses are made

•	 people are seeking solutions
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The literature provides a multitude of 
definitions for negotiation which accent 
different orientations:

Psychological Satisfaction
“ Negotiation is an interaction in which people try 
to meet their needs or accomplish their goals by 
reaching an agreement with others who are trying 
to get their own needs met… when two or more 
people try to reach a voluntary agreement about 
something, they are negotiating.” (Mayer)

Gain
“ Negotiation is a basic means of getting what you 
want from others. It is a back-and-forth commu-
nication designed to reach an agreement when 
you and the other side have some interests that 
are shared and others that are opposed.” (Fisher 
& Ury)

Co-operation
“ In essence, negotiation means that the various 
people or groups involved (in a dispute) recognize 
they cannot simply impose their will or eliminate 
the other side, but rather must work with each 
other to achieve their goals” (Lederach)

Discussion
“ A conferring, discussing or bargaining to reach 
agreement” (Webster New World Dictionary).

Negotiation is not only a decision tool. It is also 
the primary building block of voluntary dispute 
resolution. It is the foundation of mediation, facil-
itation and problem solving. Negotiation requires 
the parties to locate decision making power with 
themselves, and by doing so they often realize 
their problem solving capacities.

Since negotiation is not usually something we learn 
in a focused and disciplined way, our negotiation 
practices are often the products of our cultures. 
We negotiate as we do because those before us did 
it the same way. If saving face is important, we 
make an effort not to disturb the other’s honour. 

If winning is important, we will make negotiation 
into a competitive event. If harmony is a cultural 
norm, we will seek it by the way we negotiate.

In the cultural norms of North America, negotia-
tion is often characterized as a competitive contest. 
We speak of having the ‘upper hand’ or ‘having 
to cave’ on an issue or ‘winning’ the negotiation. 
Sporting terms, such as ‘taking the ball and run-
ning with it’, ‘final inning’ and ‘short strokes’ 
are commonly used to describe parts of the ne-
gotiation process. Where negotiation is regarded 
as some sort of adversarial contest, the outcomes 
may be less than optimum for both parties. The 
overwhelming urge to compete may cause both 
parties to have to retreat from their ideals and use 
compromise as a method to achieve finality. As 
we will see, competing over ideal outcomes is not 
the only way to negotiate.

The competitive approach to negotiation has 
limited utility. Other approaches and other 
cultural contexts portray negotiation differently. 
For instance, negotiation may also be seen as a 
co-operative event or a mutual effort at solving a 
common problem. Despite the existence of a dispute 
between parties, the problem can be regarded by 
them as the enemy of both – a common challenge. 
If this approach is taken, an outcome satisfactory 
to both is required before the problem is defeated.

This manual emphasizes the importance of 
negotiating from the basis of values and interests. 
We will address the subject of interests and interest-
based negotiation later in this manual. First, though, 
we have to think about the relationship between 
interests and the values that inform them.

as a working definition in this book, we are 
suggesting that:

Negotiation occurs when differing perspectives 
are exchanged, expressed or shared in a mutual 
attempt to find an outcome that is regarded as 
satisfactory by those involved.
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VaLueS
Values are held by individuals or groups. They are 
often an expression of culture; the combination 
of qualities and attributes that make up a group’s 
cohesion. Values are foundational. That is, they 
are usually regarded as core motivations or be-
liefs. They can change but do so gradually and as 
a result of persistent forces (rethinking, emotional 
upheaval, change of heart).

Values are sometimes described as “deep-rooted” 
(Burton). That is, some values (such as those af-
fected by changing political views) seem capricious 
or superficial. Others (such as moral standards) are 
deeper but may be altered over time by persuasion 
or carefully considered arguments. Still others are 
foundational and go to the heart of what a person 
or group holds as essential. Such “deep-rooted” 
values are seen to be associated with significant 
needs (Burton, Maslow). If the needs are chal-
lenged to a sufficient degree, conflict results.

But we can also think of plenty of situations 
where our conflicts are associated with values 
that are not particularly deep-rooted, yet are non-
negotiable. For instance, I might not be willing 
to negotiate my values about how my tax contri-
butions should be spent. However, those are not 
deep-rooted values at least in comparison to my 
love for my children.

So we can say about values, deep-rooted values 
and disputes, that I may value strongly preserva-
tion of public parks and the wilderness and regard 
those values as non-negotiable. I may also have 
deep-rooted values about my sense of connection 
to the land and nature which are likewise, not up 
for negotiation. But I may be willing to dispute 
and negotiate about the location of park bound-
aries which are fueled by that value.

My sense of identity also defines my values and 
textures the way I experience conflict. My identity 
requires that my values are non-negotiable. How-
ever, my values are expressed through my interests 

(needs, desires, concerns, fears and hopes). I will 
verbally express those interests in terms of negoti-
ating positions. So we see the relationship among 
these concepts, as follows:

idenTiTy

VaLueS

inTereSTS

PoSiTionS

expressed through

which inform

shapes

It is the relationship between positions and 
interests that we now turn to.
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PoSiTionS and 
inTereSTS

Positions
One of the most important attitudinal questions 
a negotiator can ask is the approach they intend 
take to solve a problem. Commonly, disagree-
ments are played out by the “different sides” 
claiming to be right, and insisting on a particular 
outcome that suits their idea of what right means. 
This often takes the form of a negotiator assert-
ing a specific outcome and doing what is neces-
sary to convince, persuade and outmaneuver the 
other side into accepting it. Meanwhile, the other 
negotiator may simply counter this approach by 
asserting a totally opposite outcome that repre-
sents what is right for them. Left to engage in this 
approach, there are only limited outcomes that 
can be accomplished. They include:

•	 One side beating the other,

•	 Both sides giving up and giving in to reach 
an agreement, or

•	 A stalemate, where neither side is prepared to 
adjust their demands to reach an agreement.

Fortunately, negotiators can choose what prob-
lem solving approach to take. Instead of trying to 
beat the other side and insist that one outcome 
prevails, they can explore what is truly important 
about the issues and use that information to craft 
a mutually satisfactory agreement.

One of the ideas central to many modern negoti-
ation approaches is a distinction drawn between 
positions and interests. It has been said that a 
key to successful negotiation is to focus on inter-
ests, not positions (Fisher and Ury, 1981). Advo-
cates of this principle say that positions don’t get 
abandoned altogether. They simply get “checked 
at the door” (Ury, 1990) while the negotiators 
concentrate on the interests that inform their po-

sitions. Interests also find a place in a popular par-
adigm of dispute resolution which distinguishes 
them from power and rights. A dispute can be 
addressed by an application of power (violence, 
non-violent direct action, legislative solution), 
by reference to rights and obligations (litigation 
or arbitration), or the exploration of interests 
(through some form of negotiation, mediation or 
facilitated discussion).

So what are positions anyhow? What do they 
mean, how are they expressed and what is char-
acteristic about them? When people are asked to 
define what a position is, the typical responses 
include:

•	 “Line in the sand”

•	 “A firm stance”

•	 “Bottom-line”

•	 “My way”

•	 “Strong belief”

•	 “An inflexible demand”

When a negotiator takes a position about the 
matters at issue in a dispute, they are taking a 
stance about the right solution. In other words, 
a position represents a unilateral declaration of 
a preferred outcome. The stance may be moder-
ated throughout a negotiation, but each succeed-
ing rendition of it becomes a new position in the 
negotiation.

A position is an ideal or 
preferred outcome from 
the position-taker’s point 
of view.
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Likewise, other negotiators at the table will take 
positions which will be their perceptions of ideal 
outcomes. Position based negotiation is therefore 
a competitive discussion that seeks to assert con-
trasting ideal outcomes.

example:

(first speaker) “I will not step down as 
project coordinator and that’s all there is 
to it!”

(second speaker) “You have no right to 
stay on and as far as we’re concerned, you 
will be replaced as soon as possible!”

Positions can also be expressions of the position-
taker’s assertion about rights or obligations. They 
may contain accusations about the other, as well 
as assertions about self. Positions are often nega-
tive, absolute and unyielding in tone. They are 
frequently diametrically opposed to one another 
and represent extremes.

example:

(first speaker) “I have every right to finish 
what I started, so if you think I am going 
anywhere you have another thing coming. 
I’m staying put, and you can take that to 
the bank!”

(second speaker) “You’re not entitled to 
stay on any longer than we decide, so you 
better just accept the fact that you’re out, 
and that’s final!”

When disputants engage in positional negotia-
tion, they usually try to persuade each other (us-
ing a range of tactics and strategies) to moder-
ate their position. This approach of moderating 
and adjusting positions (giving in and giving up 
incrementally) is intended to bring the negotia-
tion closer to a golden mean. The mean or mid-
point represents a range where agreement may be 
found. When that mean is within the minimum 
or maximum dispositions of the dispute sought 
by the parties, resolution may be relatively bear-
able and attainable. When the mean is beyond 
those dispositions, resolution will be too unbear-
able and therefore unattainable.

The most popular methodology for reaching the 
mean in position-based negotiation is compro-
mise. Compromise suggests a mutual giving up 
and giving in - each position is sufficiently mod-
erated to become bearable in the interest of find-
ing an answer. Joint loss becomes the catalytic 
dynamic at work in a compromise. Compromise 
provides an outcome that is sufficiently mutually 
unsatisfactory for the parties to agree to.

Compromise provides an 
outcome that is sufficiently 
mutually unsatisfactory for 
the parties to agree to.
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example:

(first speaker) “I will settle for $18,000 
and that’s final!”

(second speaker) “We’ll pay $6,000 and 
that’s it!”

A short time later….

(first speaker) “In the interest of getting 
this settled, I will take $15,000 and that’s 
being more than fair!”

(second speaker) “We’re all for being 
fair, so we have generously increased our 
offer to $8,500 but won’t go a penny 
higher.”

Nearing the end of a long day….

(first speaker) “I’ve had it, so in order to 
get this deal done today, my one time final 
offer is $12,500.”

(second speaker) “We can come up 
to $10,200 but that’s as far as we can 
stretch.”

Both parties start packing up as if they are 
about to walk out….

(first speaker – heading towards the 
door) “Let’s not scuttle the deal over a 
couple of thousand; we’re $2,300 apart, 
so with some pencil sharpening we can get 
this done for around $11,500.”

(second speaker – sitting back down) 
“Alright, $11,100 and it’s done, take it or 
leave it.”

As long as the parties enter the negotiation event 
prepared to moderate their positions, compro-
mise is not unwelcome. But in contexts where the 
parties seek opportunities for mutual or comple-
mentary gain and want to preserve or enhance 
relationship (whether personal, commercial or 
institutional) compromise frustrates their goals. 
Also, position based negotiation prevents the 
parties from creating additional value where no 
giving up and giving in would have to take place 
in the pursuit of an agreement.

as an approach, position-based 
negotiation includes the following 
limitations:

•	 It can significantly reduce creativity, 
imagination and innovation in problem 
solving

•	 It can be detrimental to relationships

•	 It discourages cooperation

•	 It limits the quality and effectiveness of 
communication

•	 It can exacerbate conflict

•	 It limits the development of enhanced 
problem solving skills

•	 It is culturally biased with limited cross-
cultural application
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interests
Rather than competing over opposing positions, 
negotiators can choose to focus on the interests 
behind them. This does not mean that positions 
are forgotten entirely. It suggests that negotiators 
are willing to explore what motivates and informs 
the positions around the table. Most people un-
derstand interests to be:

•	 “Values and motivators”

•	 “What’s important and why”

•	 “Wants and needs”

•	 “Goals and objectives”

•	 “Important qualities”

Interests are commonly misunderstood as soft, 
“touchy-feely,” emotionally driven qualities. As a 
result, there is a belief among some that interest-
based negotiation makes sense only in cases in 
which a big emotional component is present. 
In fact, an interest analysis of any negotiation 
reveals a very different picture. Although there 
can be a close relationship between interests and 
emotions, they are not in any way identical.

Usually, we are not fully aware of the objectives 
which motivate and are fundamental to the posi-
tions we take. Yet we adopt ideal outcomes for a 
host of different reasons. It is tempting to confuse 
interests with rationalizations and justifications. 
However, interests go beyond the reasons that 
support position taking. They go to the heart of 
what informs and gives meaning to the positions 
we take.

Interests are described and illustrated in a variety 
of ways. We think it is useful to express and char-
acterize interests as:

•	 NEEDS – motivators and objectives con-
sidered mandatory by the negotiator

•	 DESIRES – motivators and objectives 
that are important to the negotiator

•	 CONCERNS – motivators and objectives 
which cause anxiety and uncertainty for 
the negotiator

•	 FEARS – motivators and objectives 
which scare the negotiator

•	 HOPES – motivators and objectives that 
the negotiator is looking forward to

Despite interests and positions being intimately 
related, they are also fundamentally different. 

The differences include:

interests are: Positions are:

Numerous

Qualities

Informing

Common

Revealing

Singular

Outcomes

Prescriptive

Exclusive

Concealing
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The common wisdom is that negotiators move 
from positions to interests. We think it is more 
relevant and useful for negotiators to deconstruct 
positions and explore the interests that underlie 
them. Interest based negotiation is an exploratory 
discussion aimed at realizing what the motivating 
objectives are and how they can be satisfied in an 
outcome. This is in direct contrast to espousing 
singular ideal outcomes and figuring out how to 
moderate them to reach agreement.

Consider the following situation:

In a discussion between two co-workers 
about who should attend an upcoming 
conference, Cheung takes the position 
that he is the one who will attend. He is 
sure about several things: that he has not 
been to a conference in years, that he 
has more seniority, that the conference is 
more relevant to his work and that he was 
not able to attend the last one because the 
workplace was short staffed. Cheung wants 
to network with his colleagues in other 
regions; he is hoping to compete for a 
promotion, he needs to develop additional 
skills, he is anxious about his performance 
appraisal, he is afraid of being passed over 
for an acting assignment and is concerned 
about his reputation in the unit.

analysis of the scenario

POSITION: In this scenario, Cheung’s position is 
that he will attend the conference rather than 
his colleague. That is a statement of his ideal out-
come about the issue of “how to deal with this 
professional development opportunity.”

RATIONALIZATIONS: He has not attended a con-
ference in a long time, he has seniority and the 
conference is more relevant to his work. They are 
factors that support and justify his position, but 
they do not inform it.

INTERESTS: Fundamental to the ideal outcome 
Cheung has decided upon are a set of objectives 
he has. He may not be conscious of them or, if 
so, may not see the connection they have to his 
position. He wants to connect with colleagues 
in other Regions; he hopes to be promoted, he 
needs additional skills, he is concerned about his 
performance appraisal and is scared that he will 
not be selected for an acting assignment which 
could affect his reputation in the unit.

Cheung’s co-worker may also have a position in-
formed by a set of interests. Her position about the 
conference may be a polar opposite of Cheung’s. 
Her position may be supported by a set of ratio-
nalizations contradicting much of the justifying 
information which supports Cheung’s position. 
But Cheung and his co-worker are likely to share 
some interests. It is perhaps likely, for instance, 
that Cheung’s desire to connect with others in 
the Region is shared by his co-worker who may 
be concerned about working in an isolated office. 
In such a case, although the positions are starkly 
opposed and are supported by different rational-
izations, interests may still converge. So, beneath 
polarized different positions, interests may be 
mutual and complementary. There will also be 
interests which don’t converge at all. These are 
mutually exclusive interests. Although they may 
be vital in informing an acceptable solution, they 
seldom contribute to an integrated outcome.

Interests are the fundamental 
and motivating objectives 
that inform the positions 
negotiators take. 
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The following diagram illustrates how polarized 
positions can be explored over time, yielding 
numerous interests, some of which are identi-
cal or complementary. It is primarily identical or 
complementary interests which suggest solutions 
acceptable to both parties.

Notice in the diagram how a solution is directly 
related to interests. It is the interests which be-
come the indicators of an acceptable outcome. 
They are also the building blocks of any solution 
by designating what objectives the solution will 
need to address or solve. It has been said that a 
solution is only as good as the extent to which it 
meets interests.
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Interests can therefore serve as transforming tools 
in a negotiation. If the informing interests (needs, 
desires, concerns, fears and hopes) can be ex-
pressed and isolated so the parties are consciously 
aware of their objectives in the negotiation, they 
expand the opportunities they have for solution.

It is also important to recognize the different kinds 
of interests that motivate positions. As previously 
mentioned, there is a popular misperception that 
interests relate only, if not primarily, to the psy-
chological or emotional dynamics of a negotiator. 
In fact, an interest analysis of any negotiation re-
veals a different picture. This is because interests 
may be:

1. Substantive: motivating objectives that relate 
to tangible benefits (the “what”) - e.g. need 
for money

2. Psychological/Emotional: motivating 
objectives that relate to how one is treated, 
regarded, related to (the “why”)- e.g. concern 
about lack of acknowledgement

3. Procedural: motivating objectives that 
relate to processes for interacting, sharing 
information, and decision making (the 
“how”) – e.g. desire to share information in a 
timely fashion

Basing a negotiation in the interests of the parties 
is clearly an attitudinal choice that is carried out 
through the application of skills and process. 

This problem solving philosophy has a 
range of benefits and advantages that 
include:

•	 Expanding solution making potential

•	 Developing more detailed and rigorous 
outcomes

•	 Preserving or enhancing the relationship 
between negotiators

•	 Increasing the quality and depth of 
communication about the problem

•	 Encouraging collaboration and cooperation

•	 Maximizing integrative potential

•	 Creating more durable agreements

•	 Promoting creativity, inventiveness and 
imagination

noTeS
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Imagine the following situation:

You are one of eight people who have arrived 
at a friend’s home for dinner. As a result of a 
misunderstanding about responsibility for 
providing the food, there is a large pot of 
rice, one small roasted chicken, one small 
salad provided by a guest who is allergic to 
rice, no bread and three large apple pies. 
Amidst the embarrassment about the food 
situation, people begin to make suggestions 
about what to do.

Alex says the solution is obvious – simply 
take eight plates and divide the food evenly 
among them. Manjit politely objects because 
she brought the large pot of rice and expects 
to be rewarded accordingly. She points out 
that a number of people are in the same 
position and that Alex brought nothing but 
a bottle of wine which has long since been 
consumed.

Bindy enters the discussion saying she is 
quite happy to do without the chicken since 
she is a vegetarian. She points out that there 
is plenty of pie and remembers that Rocky, 
a baker, has some baguettes in the trunk of 
his car. Rocky says that, if he’s going out 
to the car anyhow, he could drive over to 
the local grocery before it closes to buy 
another chicken. Rhoda admits that she’s 
not hungry and knows that her partner is 
fasting because of a religious holiday.

The problem presented in this situation can be 
addressed by dividing the food. In negotiation the-
ory, that is known as a distributive or distribu-
tional approach. Whether the food is divvied up 
in even shares (as Alex would like) or according to 

contribution to the meal (as Manjit favours) or by 
reference to some other rationale hardly matters. 
In all such cases, the approach is distributive and 
“zero sum”. A gain for one party necessitates a 
corresponding loss for another. In such a case, 
discussion about food at this party will likely be-
come an adversarial contest over perceptions of 
finite resources.

The problem can also be addressed by bringing to-
gether the resources apparent in the fact situation. 
This is described as an integrative approach – so 
called because those participating elect to com-
bine their resources in an effort to defeat the 
problem common to all participants. So in this 
case, the identified food is only one set of resourc-
es. External resources (the bread in the trunk and 
the chicken in the grocery store) get added to the 
mix. But unconventional resources are present 
too. Vegetarianism, lack of hunger, allergy and 
fasting are resources that contribute to any inte-
grative solution.

To unlock hidden solution potential in most 
problems, the approach of the negotiator must 
change from a distributive approach to an 
integrative one. The ways in which negotiators 
elect to “treat” (regard, assess and conceptualize) 
their problem will have a major impact on the 
character and quality of its solution.

“The manner in which the negotiator initially 
defines the problem, the possible resolutions 
she can identify, and the facts which she 
regards as important, help to determine 
whether a bargaining context is distributive 
or integrative. In other words, any integrative 
bargaining situation, to some extent, is in the 
eye of the beholder: the negotiator, as well as 
the issues being negotiated, create integrative 
bargaining possibilities.” (Gifford, “Legal 
Negotiation” 1989: 18)

inTeGraTiVe and diSTribuTiVe aPProaCheS  
To neGoTiaTion
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The distinction between these two approaches 
rests on an emphasis to divide and split up some 
fixed resource (i.e. distribute success between 
negotiators) as compared to efforts to expand, 
broaden and bring together (integrate) mutual 
gains. Distributive negotiation treats the problem 
as solvable through finite division and allocation 
– giving up and giving in (compromise) to meet 
objectives. In other words, “what’s one for you is 
necessarily minus one for me”. An integrative ap-
proach, on the other hand, aims to increase what 
is available for everyone, and assumes “what’s 
one for you can also be one for me”.

The challenge for many negotiators is to be able 
to realize (“unlock”) integrative potential. Some 
hold the view that it is the problem itself that 
defines and dictates which approach is possible 
in a given dispute. Others argue that it is up to 
the negotiators to decide which approach to take 
– the implication being (as the Gifford quote 
says) that “integrative potential is in the eye of the 
negotiator”.

Bernard Mayer’s work on integrative and distributive 
negotiation is helpful here.

“The integrative style promotes a focus on 
common interests and opportunities for joint 
gain. People have a tendency to think in terms of 
maximizing everyone’s satisfaction. Disputants 
with a distributive style focus more on how to 
divide existing benefits among [them] and are 
usually particularly oriented to determining how 
to maximize their gain” (Mayer, “The Dynamics 
of Conflict Resolution” 2000: 42).

Some of the principles that characterize 
an integrative approach include:

•	 Concentrating on successful relationship 
building (there needs to be the capacity to 
relate well enough together in order to realize 
integrative potential)

•	 Creating and relying on a fairly solid 
and conscious communication structure 
(parties work on improving their abilities to 
communicate in order to enhance integrative 
aspects of the negotiation)

•	 Being problem solving oriented (the task is 
viewed as a mutual effort to solve a mutual 
problem)

•	 Intentional Issue Framing – (using joining 
language to describe the problem in order to 
create possibilities for integration)

•	 Interest-basing the negotiation process 
(although integrative and interest based 
approaches are not identical, they work 
very well together as negotiators gain a clear 
view of their objectives in order to expand 
solution potential)

•	 Educating and exposing (mutual education, 
exploration and efforts at understanding the 
problem at some depth assist in unlocking 
integrative potential)

•	 Harnessing creativity and imagination (the 
development of mutually beneficial options 
requires creative thought and efforts at 
“thinking outside the box”)

•	 Encouraging the formation of genuine 
partnerships among problem-solvers 
(requires an intentional effort to work 
together and implies reliance on the other to 
help resolve issues)

Integrative ApproachDistributive Approach
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mediaTion:
What it is and What it’s not
Mediation is routinely used as a primary dispute 
resolution tool. Hardly any government program 
or business enterprise has not instituted its use 
as a swift and cost-efficient method for address-
ing disputes. Mediation is broadly available for 
virtually every civil dispute in the Courts, most 
workplace conflicts as well as family and business 
disputes of every kind. Human rights complaints, 
sexual harassment cases, victim-offender matters 
and restorative justice problems all routinely use 
mediation.

Mediation is a negotiation-based method of dis-
pute resolution. That is, although mediation of-
ten occurs “in the shadow” of a legal proceeding, 
it does not require or invite a determination of 
legal rights and obligations. The dispute resolu-
tion process is almost always private and confi-
dential. Its contents can seldom be compelled in 
a subsequent legal process. Usually mediation is 
voluntary from start to finish; the parties elect to 
engage in it and can withdraw at any time. Excep-
tions to that include rules in the administration 
of justice that require parties to mediate or allow 
one party to call the other to a mediation table.

Mediation can also be described by reference to 
what it is not. Mediation is not law. Many lawyers 
mediate, but so do a multitude of people in other 
professions. Mediation is not therapy or counsel-
ling. Yet mediation is used as a modality by some 
therapists and counsellors. Mediation is not a 
professional practice, but an activity practised by 
many professionals. It is neither enforcement nor 
investigation. Mediation is neither refereeing nor 
adjudication. Having declared that mediation is 
not any of these things, it is also safe to say that 
the practice of mediation may include elements 
of any of them.

Mediation is an impartial process, involving a 
third party who must control any bias. Usually 
the mediator is also neutral; meaning that they 
have no subjective connection to the parties, their 
history or the subject of their dispute. Mediators 
usually work singly, but may also work in groups 
of two or more, blending expertise, culture, gen-
der, age, or any other characteristic.

In sum, mediation occurs when parties engage 
an unbiased person to help their negotiation by 
providing procedural support and communica-
tion assistance.

The many faces of mediation
There are numerous approaches to mediation and 
attitudes informing its application. In the decades 
following its early formal use in North America, 
mediation has developed into a number of orien-
tations that fit the contexts in which it is applied. 
Some orientations leave much to the parties while 
others see the mediator more actively intervening. 
Some are highly structured and some are less so. 
Several orientations assume that a solution out-
come should be the goal of every mediation while 
others declare that broader results are the para-
mount goal. So, for instance, the “transformative” 
approach to mediation advocates that a solution 
isn’t sought after so long as the parties are empow-
ered and receive recognition through the process.

Regardless of the orientation of the mediator, a 
hallmark of all mediation is that the power to 
decide and problem solve rests with the disput-
ing participants themselves. In true mediation, 
that power never passes to a third party, not even 
briefly. That means the mediator is neither given 
decision-making power by the parties nor as-
sumes it. In fact, most mediators diligently avoid 
even the suggestion of decision power, preferring 
not to suggest, recommend, persuade, cajole or 
advocate in any way. Mediators maintain proce-
dural power but should always surrender deci-
sion-making power in relation to the content of 
the dispute to the parties themselves.
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Rejecting explicit decision-making power is no 
simple matter, however. Mediators are people en-
trusted with private stories and precious informa-
tion about disputing parties’ most intimate val-
ues. As such, mediators derive their effectiveness 
as helpers from the parties’ faith in them. They 
are therefore also enormously influential, often at 
moments when participants are most vulnerable 
to suggestion. Explicitly or implicitly then, me-
diators should remember that this influence can 
be a source of great assistance to the parties or can 
rob them of their right to master their conflict 
and architect their own outcome.

“Helping” the parties add a procedural dimension 
to their negotiation can suggest a range of activi-
ties and tactics. It also invites a range of attitudes. 
Since the processes a mediator employs and the 
skills she elects flow from her attitude, it is es-
sential that mediators identify their values and 
philosophy about mediation and the negotiation 
they are assisting. Mediators need to consider who 
they see themselves to be when they assume the 
mediator role, how they regard the parties, how 
they define success and what goals they have.

They should also consider how they regard the  
object of the mediation. Some mediators are me-
diating a “case”, some a conflict or dispute. Oth-
ers are mediating the parties, while still others are 
mediating an outcome or resolution. Since medi-
ation is little more than assisted negotiation, me-
diators may also be mediating the negotiation of 
others, providing coaching, encouragement, in-
spiration and permission for the parties to speak 
openly about their dispute and how to solve it.

Most mediators regard as their greatest useful-
ness, their ability to help the parties with process 
rather than content. For such mediators, the con-
tent or substance of the dispute remains in the 
hands of the negotiators, while management of 
the negotiation process is usually the mediator’s 
responsibility. Mediators advise about process 
during mediation sessions. They may comment 
on what they perceive to be happening in the ne-
gotiation, provide a procedural framework for the 
negotiation and consider procedural derivations 
such as caucusing. They also provide process as-
sistance in the form of clarifying information, 
communication structures being used, the order 
of information being presented, speaking and ad-
vising roles, breaks and private meetings, packag-
ing and defining issues in a clear way, managing 
outbursts and frustration, and the like.

Mediators are frequently asked to help architect 
and design the mediation process before the me-
diation actually commences. Some mediators 
regard pre-mediation planning as their most im-
portant function and require the parties to meet 
in person or by telephone to discuss what the me-
diation session will be like, who should attend, 
what information will be needed and any other 
procedural issues. 

Ultimately, it is the synergy of attitude, process 
and skills in the mediator that creates and en-
hances negotiation and resolution opportunity 
for the parties. With congruency in these three 
dimensions, the mediator’s work is more smooth-
ly performed to the advantage of the party’s ne-
gotiation efforts.

Mediators need to consider who they see themselves to be when 
they assume the mediator role, how they regard the parties, how 
they define success and what goals they have.
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intense mediation
Some dispute situations are more than disagree-
ments. They involve greater intensity than we 
usually run into in the course of a day. That greater 
intensity seems to be connected in each case with 
values. These are not ‘garden variety’ values, but 
values that go to the core for some participants in 
these sorts of disputes. Another thing that is char-
acteristic of these value disputes is their emphasis 
on the identity of the participants. 

There is a sense of frustration in the field of dis-
pute resolution about how to face intensely held, 
value and identity based disputes. That is particu-
larly the case where signs of dispute over values 
and identity crop up in a mediation that earlier 
seemed to be merely transactional in nature.

 

Consider the following scenario:

Ralph is a 61 year-old participant in a 
mediation over compensation for an injury 
he suffered in a motor vehicle accident. To 
the mediator, the negotiation seems to be 
a transactional dispute between Ralph and 
the insurance company (both represented 
by their lawyers) about what compensation 
should be paid for Ralph’s injury. At one 
point in the mediation, Ralph begins to 
talk about the accident scene and describes 
regaining consciousness against a curb, 
in time to hear an ambulance attendant 
say, “we’d better get a body bag for this 
one” (referring to Ralph). Ralph no sooner 
gets those words out than he dissolves 
in deep sobbing which he cannot stop. 
The insurance company is confused and 
embarrassed. Ralph is inconsolable. The 
mediator is out of his depth.

As it happens, Ralph is a Viet Nam war veteran 
who relocated in Canada after the war. Much of 
his identity has been shaped by his experience as 
a commando in a helicopter-borne regiment. His 
life since the war has been defined through the 
lens of his survival in many firefights. His values 
have been communal values with great impor-
tance placed on the dependability of his comrades 
and of his own sheer grit to get through impos-
sible situations. Many of his friends were gunned 
down and found their way to body bags. Ralph’s 
emotional response to the circumstances of the 
accident seems disproportionate to everyone else 
in the mediation room. But for Ralph, the acci-
dent takes him directly to his deepest life experi-
ence of identity and values, both being challenged 
and possibly frustrated in this mediation by the 
lack of adequate compensation. A solution will be 
unobtainable until the parties and the mediator 
understand that reality.

Ralph’s situation is typical of those where deeply 
held values and identity are intimately connected 
to the dispute. Often participants are hesitant to 
even talk about those values and identities since 
they may regard them as quite private, sacred and 
implicitly non-adjustable. Likewise, they may 
resist publishing their identity as members of a 
group even though it may be an important part 
of who they perceive themselves to be. 

Values are held by individuals and groups. They are 
often an expression of culture; the combination 
of qualities and attributes that make up a group’s 
cohesion. Values are foundational; that is, they are 
usually regarded as core motivations or beliefs. Val-
ues are sometimes described as “deep-rooted”. So 
moral values, standards, beliefs and identity-based 
needs occasionally alter over time but are regarded 
by those who hold them as non-negotiable. Some 
values go deeper still, going to the heart of what a 
person or group holds as essential. 
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Some of the most extreme disputes occur over 
issues of morality. The asserting of inherent rights 
and wrongs is a context for much social debate that 
discloses intensely conflicting values. These are 
often fuelled by values that have been supported 
for generations. In such disputes, the parties will 
often engage in negotiating about what is “real”. 
They will assert competing realities and will almost 
always deny doing so! So, for instance, the idea 
that gay and lesbian couples should be permitted 
to adopt children is supported or opposed based 
on intensely held moral values. Rather than 
analyzing such a question on the basis of human 
rights, the capacity of adoptive parents to cope, 
or policy consistency, it is moral values that tend 
to dominate such discussions. In such issues, the 
parties usually engage in disputing over opposing 
convictions about reality. Since such intensely 
values-based issues are non-negotiable, disputes 
about them are likewise probably not able to be 
mediated.

Mediators may or may not recognize the exis-
tence of strongly held values. They may not see 
the indicators or signs of a dispute that is based 
in the identities of those they are trying to help. 
Where third party helpers do recognize value and 
identity issues in these disputes, they are often 
challenged by how to respond in helpful ways.

Assuming the mediator concludes that she may 
be helpful even where intensely held values and 
identity issues are being expressed, the following 
are some approaches that could assist:

1. Find vocabulary to articulate differing 
worldviews and values.

2. Normalize, not minimize, the difference.

3. Advocate pro-diversity.

4. Listen for and point out vital symbols and 
metaphors.

5. Distinguish the presenting dispute from the 
value conflict.

6. Increase the participants’ lenses about 
cultural difference.

7. Frame issues in terms of issue negotiation 
rather than reality negotiation.

8. Distinguish identity from attributes.

9. Point out how each seems to perceive the 
other.

10. Unmask apparent assumptions.

11. Engage external community leaders to 
address deeper historical traumas.

noTeS
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Qualities of a mediator
Mediation is done well when the mediator bal-
ances technique (skills) with a clear concept of 
what’s going on (process) and a philosophy about 
people and decision making that helps the parties 
(attitude).

We might wonder whether certain types of peo-
ple are better mediators than others. For instance, 
are extroverts who also value feelings inclined to 
be better at assisting negotiation than are quiet 
people who may concentrate on thinking? Are in-
tuitive types who are also less judgmental better 
mediators than sensate types who are also more 
inclined to evaluate?

Experience suggests that mediators are of all types. 
They also exhibit a wide range of attitudes and 
ascribe to a variety of philosophies and theories. 
They have strong points of view and no points of 
view. In short, we cannot generalize about types 
of people or attitudes that denote the likelihood 
of “good” mediation. On the other hand, many 
people who thought themselves unlikely can-
didates to ever assist anyone’s negotiation have 
learned skills and approaches that have made 
them very competent mediators indeed. Media-
tors, it seems, are not born; they are “made”.

Regardless of type or attitude, mediators tend to 
help most when they can demonstrate the follow-
ing qualities and abilities:

•	 Listening with acuity and hearing implicit 
messages in communication.

•	 Frankly and non-accusatorily describing the 
conflict before them.

•	 Using plain and neutral language easily 
understood by the parties.

•	 Being conscious of traits and habits common 
to the culture of the parties.

•	 Defusing hostile and angry behaviour.

•	 Controlling the urge to engage in the 
content of the dispute between the parties.

•	 Being aware of dynamics at work due to 
gender, age, language, status, and strongly 
held values and beliefs.

•	 Assessing and responding to ideas and 
emotions with immediacy.

•	 Being a broker of trust and a trusted broker.

•	 Demonstrating an appreciation of the “larger 
context” of the dispute.

•	 Inspiring, enthusing and encouraging.

•	 Demonstrating light-heartedness about the 
potential to find solutions while respecting 
the depth of conviction and feeling being 
expressed by the parties.

•	 Believing in the parties’ command of their 
disagreement and their concurrent capacity 
to deal with it.

Experience suggests that 
mediators are of all types. 
They also exhibit a wide 
range of attitudes and 
ascribe to a variety of 
philosophies and theories. 
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a Word abouT ProCeSS
When we speak of the “Process” dimension of our 
triangle of Attitude, Process and Skill, we mean 
the methodology and structure that helps to nav-
igate our dispute resolution efforts. The process 
dimension includes structures and mechanisms 
the mediator introduces into the mediation pro-
cess itself. But it also includes process design, 
modification of the session’s process that may 
be done by the parties, written agreements made 
about the process, and the procedural framework 
or model in the back of the mediator’s mind 
when she works. Process encompasses all aspects 
of “how” mediation takes place, from the slight-
est procedural wrinkle to considering whether to 
mediate at all. 

Process also refers to any specific procedural activity 
at the table. A decision to take a break, intervening 
to re-assert a previously agreed ground rule, sug-
gesting that counsel or other representatives meet 
to chat about the case ahead of time, asking each 
party to prepare proposals over lunch, and having 
separate meetings with each side are all examples 
of the process dimension in mediation. 

What we elect to do procedurally is, of course, 
informed by our attitude. If, for example, a me-
diator believes (attitude) that only he can resolve 
the issues between the parties, he will inevitably 
make process choices that assist in realizing that 
expectation. If he believes that the parties must 
resolve their own problem he will likewise make 
process choices that further that outcome.

As surely as process is driven by attitude it will, 
in turn, drive skills. If the process is formal and 
tightly governed by rules of engagement, that will 
incline the mediator to use prescriptive skills and 
tactics such as interruption and reminding. If the 
process has been designed to maximize enquiry 
and reciprocal disclosure, the mediator will be 
likely to use questioning and reflective skills. 

a Word about  
Process frameworks
Mediators often use a process framework as a 
guide to keep their role clear and their work un-
cluttered. Most also find it helpful to order their 
mediation efforts as a series of sequential steps 
or stages. In such an orientation, various func-
tions must be completed before others can have 
meaning. So, for instance, before the issues can 
be clearly described by the parties in a way that 
encourages listening, a climate or tone for the par-
ty’s negotiation must be set. Likewise, before each 
party’s objectives can be meaningfully explored, 
the issues should be clearly framed. Consequent-
ly, mediators have the stages of a framework in 
the back of their minds to keep their place in the 
mediation.

To say that a mediator may be aware of stages 
of work is not to claim that a mediation always 
follows (or must follow) a linear path. The op-
posite is often the case. A framework is a loose 
fabric to help the mediator assist participants in a 
principled way. It is also a simple aid to give the 
mediator a sense of “where she is at”!

The key to the utility of a framework is that it 
must not become a straight-jacket for the media-
tor. Nor should it become oppressive for the par-
ties. Usually, the parties are unaware that the me-
diator has a process framework in mind. Seldom 
do parties or their representatives ask about any 
agenda or process model. Instead, in most me-
diations, the framework is an implicit tool used 
to help the mediator keep organized and have a 
clear sense of the progress of the negotiation.
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oVerVieW of The 
mediaTion ProCeSS 
frameWorK 
As discussed previously, process is an integral 
part of how the mediator helps the parties navi-
gate their discussion towards resolution. One of 
the critical process elements to consider is what 
framework or methodology the mediator will ap-
ply to assist negotiation. There are myriad pro-
cesses used in mediation and plenty of diversity in 
how they are used. Some emphasize preliminary 
or final phases of the mediation activity while 
others concentrate on interests, issues, reconcilia-
tion, restoration or transformation. Many models 
advocate a staged approach where there is a clear 
purpose for each phase of the work. 

The process framework we are using is essen-
tially a four part model preceded by pre-session 
preparation. The following is a concise summary 
of each stage of the work. The pages that follow 
provide a detailed stage by stage rendering of the 
process. Each stage of the framework has a clear 
purpose in the context of the mediation process 
as a whole. Each phase of the process also sug-
gests different activities and considerations for 
the mediator and the parties as they move along 
with their negotiation efforts. 

The mediation process begins well before the par-
ties get together in joint session. Mediators PRE-
PARE for mediation and likewise ensure that the 
parties are ready to effectively engage in the pro-
cess. They may talk with the parties or their repre-
sentatives by phone or may meet them in person. 
In family, harassment and victim offender cases, 
it is not uncommon for the mediator to meet with 
each party privately a few days before mediation 
to prepare the parties for meeting together. Me-
diators also think about all the physical aspects 
of mediation, including selecting an appropriate 
location, a written agreement to mediate, author-
ity, additional parties not anticipated by the dis-

putants, cultural dimensions and special needs. 
Once the parties arrive at mediation, the mediator 
will encourage the parties to arrange themselves 
comfortably and an INTRODUCTION to the me-
diation session begins. The mediator works to 
create a tone or climate for the parties and their 
negotiation. The tone is intentional, positive and 
future focussed, expressing an expectation of ca-
pability, comfort and safety and desire to negoti-
ate openly with a view to resolution. 

This involves enquiring about and setting expec-
tations, signing any agreement to mediate, estab-
lishing the right and authority to negotiate and 
obtaining some level of commitment to proceed. 
The mediator then invites the parties to describe 
and establish the ISSUES they want to address. 
This is accomplished by encouraging each partici-
pant to describe what brings them to the table, 
focusing on each person’s narrative about the 
matters at issue and background of the problem. 
This stage of the work offers a full opportunity for 
each party to speak openly about how the prob-
lem is viewed and it can be resolved. Mediators 
routinely summarize emerging themes empha-
sizing the points of agreement and divergence. 
Finally, the mediator will usually frame or charac-
terize the issues in a way that draws the parties to-
gether in a common appreciation of the problems 
all at the table have to address. Once agreement 
on the issues is achieved, mediators encourage an 
exploratory discussion of the parties’ INTERESTS. 
This stage involves inviting the parties to reveal 
and articulate the motivations for the positions 
they have taken. The exploration often takes the 
form of an extended discussion moderated and 
punctuated by the mediator who questions, re-
flects answers and points out common objectives 
of the participants. The purpose of this stage is to 
identify whatever is important to the parties and 
what a solution would have to contain to find fa-
vour with everyone at the table. 
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Once these objectives are identified and catalogued in some way, the mediator will 
invite the parties to consider options and reach SOLUTIONS that achieve those 
objectives. Imagination is encouraged during this stage as well as reference to more 
conventional methods of problem-solving. The parties are often directed to con-
sider the interests they have identified when developing solutions since a solution 
is only as good as the extent to which it meets interests. Once points of consensus 
are reached, mediators will ask the parties to be sure they are of one mind about 
their outcome and to document or otherwise capture it in some way. Formalities 
and closing rituals are common as the parties’ trade their dispute for resolution. 

mediaTion ProCeSS frameWorK

INTRODUCTION
setting the tone

ISSUES
determining what to solve

INTERESTS
what is important and why

SOLUTIONS
reaching agreement

PREPARATION
getting ready
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Pre-SeSSion 
PreParaTion STaGe  
(Purpose = readying the mediator 
and the parties; ensuring 
appropriate process design)

The purpose of Preparation is to ensure that the 
mediator and parties are ready to effectively par-
ticipate in an assisted negotiation. This means 
paying careful attention to process design and 
sufficiently attending to the parties prior to the 
mediation session. This stage usually involves 
finding out the background of the problem, un-
derstanding the identity of the parties and getting 
acquainted with the parties’ dispute. The inten-
tion is not to judgmentally assess the problem to 
identify fault, truth, trustworthiness or credibil-
ity. During preparation, it is important to look at 
the individual characteristics of the file - what the 
participants are like, what their dispute is about, 
what their backgrounds are and how to design 
a process to be most useful and comfortable to 
the parties and their negotiation efforts. Decide 
whether to have a pre-session meeting and, if so, 
whether in person or by phone. In cases where 
there is a fear of abuse or of significant power 
disproportion for example, a pre-session meeting 
with the parties separately may be essential as a 
screening tool. It also can educate participants 
about what mediation can offer and its limits. 
In more complex multi-party, multi-issue cases, 
a pre-session meeting with all lawyers or other 
representatives together is often useful to address 
questions about logistics and procedural expecta-
tions (how to deal with expert participants, for 
instance), authority to negotiate, confidentiality 
and the potential of co-mediation. The location 
of the mediation and the environment in which 
it is to take place is also a subject to think about 
at this stage. Typically, if the matter is private and 
confidential, the session will occur at a neutral lo-
cation. A written agreement to participate is usu-
ally sent out during preparation and, in some cas-
es, a brief written summary (“mediation briefs”) 
may be requested as well.

INTRODUCTION

ISSUESINTERESTS

SOLUTIONS

PREPARATION

This stage usually involves 
finding out the background of 
the problem, understanding 
the identity of the parties and 
getting acquainted with the 
parties’ dispute. 

noTeS
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“ readying the mediator and the parties; ensuring appropriate process 
design”

 ` What is the background of this case?  Do all the parties want to mediate and are the 
levels of motivation different among parties?

 ` If the parties are experienced at negotiation, what are they expecting of the process, 
its design, and your role and how does it accord with your own philosophies and 
theories?

 ` Consider separate orientation meetings with each party in person or by phone. 

 ` Think about the nature of the matter and the culture of the participants; consider 
familiar practices and supportive people and systems.

 ` Think about discussing “structural” concerns any party may have, such as cost and 
other resources, time, and personnel.

 ` Consider the physical and emotional safety of unrepresented parties; begin to inform 
that they may need professional advice during the process or after initial agreement.

 ` Begin to get a sense of each party’s next Best Alternative To a Negotiated Agreement 
(their BATNA) and their Worst alternative as well (WATNA).

 ` Consider the level of authority of proposed participants and consider to what extent 
confidentiality of their communication is important.

 ` Make the necessary physical arrangements (location, refreshments, room set-up, any 
equipment needed, and provision for special needs of participants).

 ` Send out any agreement to participate in mediation with a covering letter talking 
about the process inviting a brief written summary if desired.
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inTroduCTion STaGe  
(Purpose = Setting the tone; 
creating an atmosphere conducive 
to negotiation and problem solving)

The purpose of an Introduction is to establish a 
collaborative tone for the negotiation and a cli-
mate for productive discussion.  It also establishes 
the mediator’s “presence” and demonstrates pro-
cedural leadership and general helpfulness.  A col-
laborative tone is an expectant atmosphere of co-
operation in which participants are encouraged to 
integrate their efforts at solution.  It is also a tone 
of volition and commitment – any party can stop 
the process and leave at any time.  The collabora-
tive expectation in this process suggests that the 
best way for negotiators to achieve an acceptable 
outcome is through reciprocal support and contri-
bution.  Naturally, a collaborative expectation is 
rarely consistent with the parties’ attitudes.  They 
more usually approach the mediation with anxi-
ety, uncertainty, some amount of pessimism and a 
conviction in the rightness of their causes.  The de-
fault tone for the parties and for their representa-
tives is typically sceptical, adversarial, contentious 
and competitive.  Particularly in legalistic disputes 
where lawyers are involved, despite any informa-
tion from you to the contrary, the parties tend to 
see the role of mediator as an evaluative party (ad-
judicator) who will deliver a decision after hearing 
sufficient argument.  Thus the mediator is cast on 
the horns of a dilemma; to “take the bait” and ful-
fil the evaluative role in the participants’ minds or 
insist upon the participants executing their com-
petencies to negotiate an outcome with the assis-
tance of the mediator.  The answer to that dilemma 
will be established by the tone (attitude) set from 
the outset and reinforced throughout the process.  
Does the mediator want to resolve matters or does 
the mediator want to help others resolve matters?  
The mediator has to be clear headed about her 
philosophy of mediation (attitude) going into the 
mediation event and choose procedural tools (pro-
cess) and use words and techniques (skills) with 
agility consistent with that philosophy.

INTRODUCTION

ISSUESINTERESTS

SOLUTIONS

PREPARATION

A collaborative tone is an 
expectant atmosphere 
of co-operation in which 
participants are encouraged 
to integrate their efforts at 
solution. 
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“ Creating tone and establishing a climate for assisted negotiation; 
dealing with questions and procedural issues”

 ` Welcome and encourage the parties.

 ` Attend to any cultural preferences or traditions which will help establish tone.

 ` Acknowledge that mediation provides a collaborative opportunity for mutual 
understanding and decision making that distinguishes it from adjudication.

 ` Attend to the signing of any Agreement to Participate and take up any questions 
which it raises.

 ` Describe the nature of mediation, including what it is not, and the mediator’s role 
stressing the procedural and communication help to be provided.

 ` Assure confidentiality, and talk about its limits.

 ` Discuss each party’s authority to negotiate and make decisions to be sure all are 
aware of any ratification or confirmation that may be required by a party.

 ` Discuss any litigation and settlement history of the matter, or other outstanding 
processes.

 ` Explain the possibility of “caucusing” or other separate meetings.

 ` Actively mediate any procedural differences which might arise at the outset of the 
process between the parties.

 ` Invite a discussion of guidelines or ground rules you or the parties may want to agree 
to before proceeding.

 ` Gain a commitment (usually verbal) to proceed as a transition point to the next stage 
of the process.
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iSSueS STaGe  
(Purpose = describing the dispute 
and deciding what to solve; framing 
the issue with integrative potential)

The purpose of an Issues stage is for the parties 
to describe their experience of whatever they are 
disputing.  They need a full opportunity to de-
scribe their point of view, share their perspective 
and generally get their narratives out.  This stage 
is also intended to get a clear handle on the com-
mon problem they are in mediation to address.  
The parties have come to mediation to resolve (i.e. 
solve) something.  That “something” is their Is-
sue.  There may also be multiple issues or a range 
of subjects they disagree about and wish to ad-
dress and resolve.  Before an issue can be solved, it 
has to be identified, clarified, and agreed to.  But 
that raises a problem of perception.  Often each of 
the parties views the shared problem as the fault 
of the other.  It is seen as one in which each party 
has to succeed at the cost of the other.  That mind-
set may have been consistent with whatever other 
conflict resolution methods they have used to date 
(avoidance, litigation, debating, or non-violent 
direct action).  It is quite common for the parties 
to describe the issues in positional and adversarial 
terms.  This stage, however, provides a departure 
from that kind of thinking.  The Issues stage is 
an opportunity for the parties to see integrative 
(mutually gainful) potential for what they may 
always have viewed as a distributive (“either/or”) 
problem.  The main task of the mediator will be to 
encourage the parties to see as a common problem 
for joint solution, what used to seem to be noth-
ing more than the fault of the other.  This task is 
supported by a belief that integrative possibilities 
exist in problem solving situations.  The mediator 
therefore has to demonstrate her agility in listen-
ing carefully to the parties’ narratives to then be 
able to isolate and frame a common problem.  

INTRODUCTION

ISSUESINTERESTS

SOLUTIONS

PREPARATION

The Issues stage is an 
opportunity for the parties 
to see integrative (mutually 
gainful) potential for what 
they may always have viewed 
as a distributive (“either/or”) 
problem. 
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“ describing the dispute and deciding what to solve; framing the 
issue with integrative potential”

 ` Give the parties a task; advise that you now invite them separately to describe, in a 
way uninterrupted by the other, what brings them to mediation.

 ` Model and support respectful listening and the building of understanding between 
(or among) the parties.

 ` Assure each has a full opportunity to express their “narrative”; their description of the 
facts, circumstances and views of the problem(s).

 ` Summarize what each has said or what all have said, or (in appropriate cases) ask 
each to summarize for the other. 

 ` Consider asking clarifying open questions to decipher hidden meaning.

 ` Emphasize common views of the matter and areas of existing agreement.

 ` Identify the issue(s) by “framing” them in a way acceptable to the parties, as a 
transition point to the next stage of the process (p.40).
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inTereST STaGe 
(Purpose = encouraging exploration 
of what’s important to each party 
and why; discovering motivating 
objectives)

The purpose of the Interests stage is to assist the 
parties in exploring what values and objectives 
are important and why.  Having agreed about the 
subject (issue) that needs to be solved, the parties 
can next turn their attention to deconstructing 
the positions they have with respect to that issue.  
Opposing positions provide relatively lean op-
portunities for solution making, other than com-
promise.  Compromise has the disadvantage of 
being a moderation of positions; an outcome suf-
ficiently mutually unsatisfactory for both parties 
to be able to agree to!  Instead, if the parties can 
identify the interests (needs, desires, concerns, 
fears and hopes) that inform their positions, 
they have a far broader set of objectives to use 
in finding a genuinely satisfactory outcome.  One 
of the strategic negotiation theories upon which 
mediation is based asserts that parties in dis-
pute have far greater opportunity for agreement 
if they work to accomplish their interests, than 
if they battle to overcome the other’s positions.  
In more values based disputes, the mediator will 
help the parties translate and re-express their val-
ues in interest based terms.  The mediator assists 
by helping the parties articulate their key inter-
ests through a host of questioning and reflective 
skills.  Demonstrating agility is fundamental to 
this stage of the mediation process.  The mediator 
weaves between questions, reflections, summaries 
and other intervention skills as required. Doing 
so educates each party about the interests of the 
other(s) and almost always spawns a conversation 
about potential solutions.  The mediator will be 
active in pointing out, as an informed observer 
and an agile listener, points of convergence in the 
parties’ interests.  That helps point the way to so-
lutions acceptable to them.

INTRODUCTION

ISSUESINTERESTS

SOLUTIONS

PREPARATION

if the parties can identify 
the interests (needs, desires, 
concerns, fears and hopes) that 
inform their positions, they have 
a far broader set of objectives 
to use in finding a genuinely 
satisfactory outcome.
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“ encouraging exploration of what’s important to each party and 
why; discovering motivating objectives”

 ` Explore interests by deconstructing positions using questions and other agile listening 
skills.

 ` Reflect interests as they arise by naming them specifically (e.g. “desire for finality”).

 ` Listen for ways interests can be re-expressed using objective (measurable) criteria.

 ` Assist with emotional moments, power plays and impasse.

 ` Consider the use of separate meetings when circumstances can’t be addressed in joint 
session.

 ` Catalogue interests in simple phrases in your own notes or on a whiteboard for all to 
consider.

 ` Summarize groups of interests and common ground periodically. 

 ` Gather key interests (mutual and separate) into a statement of joint goals and invite 
joint solution generating, as a transition point to the next stage of the process (p.43).
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SoLuTion STaGe 
(Purpose = helping the parties 
find outcomes that achieve the 
identified interests; translating 
objectives into concrete options)

The purpose of generating Solutions is for the par-
ties to reach a more creative, tailored and durable 
outcome than they would in an unassisted nego-
tiation or before a decision-maker.  There is now 
well-established research that self-constructed out-
comes, authored by the parties, are twice as likely 
to be performed as those imposed by a third party.  
The mediator’s role in this stage is to assist with 
a combination of encouragement, inspiration, 
imagination, creativity and insistent reality.  The 
parties often lose sight of the progress they have 
made and need to be reminded about that.  They 
may need procedural assistance in how to generate 
ideas or how to put their minds to the best options.  
The parties may also benefit from some coaching 
(usually in caucus) about how best to present and 
respond to offers, proposals and settlement sug-
gestions.  The parties may suffer from negotiation 
fatigue and need someone “outside the problem” 
to notice that and help them with pacing, breaks 
and continued encouragement and inspiration.  
They need an outsider to remind them of their 
objectives and insist that they test emerging con-
sensus against the interests they have identified. 
The mediator will continue to apply agile listening 
skills during this phase of the work, as the parties 
still require communication and procedural help 
as they face the challenge of formulating their ob-
jectives into concrete agreement.  Finally, they rely 
on the mediator to keep their attention focused 
on sufficient formality and detail.  Sometimes 
that means making accurate notes of the deal the 
parties make.  Sometimes it may include drafting 
minutes of settlement, and helping the parties de-
cide on every detail of agreement implementation 
and performance.  

INTRODUCTION

ISSUESINTERESTS

SOLUTIONS

PREPARATION

The mediator’s role in 
this stage is to assist 
with a combination of 
encouragement, inspiration, 
imagination, creativity and 
insistent reality.
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“ helping the parties to find outcomes that achieve the identified 
interests; translating objectives into concrete options”

 ` Inspire the parties by emphasizing their accomplishments to date.

 ` Consider various ways (like brainstorming, listing, analyzing precedent etc.) of 
helping the parties generate creative ideas, proposals and suggestions.

 ` Encourage projecting the thinking of the parties to the future or the past (use of 
prospective and retrospective imagination).

 ` Think about “replaying” and reminding the parties about their statement of joint goals.

 ` Consider returning to interest exploration in cases of impasse.

 ` Use consequential questions to reality test the emerging consensus.

 ` Periodically summarize partial agreements, areas of difference and issues that need 
more work.

 ` Encourage thinking about substantive and procedural alternatives to mediation where 
the parties don’t find agreement.

 ` Assure formalization by insisting on detail in the emerging consensus, raise who will 
draft closing documents, whether through counsel or by a letter of consensus from you.

 ` Consider closing rituals, congratulations and thanking the parties for their efforts and 
accomplishments.
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framinG The iSSue(S)
Parties in dispute describe problems in polarized 
terms, each seeing the negotiation as a contest be-
tween opposing positions. This divisive tendency 
sets negotiators against each other in the pursuit 
of solving a common problem. The mediator’s 
job is to somehow recast the issue(s) in terms that 
promote integrative problem solving. The ISSUES 
stage encourages everyone at the table to express 
the problem from their point of view and describe 
what needs to be solved. The mediator’s job dur-
ing this stage is to listen carefully to each negotia-
tor’s narrative and try to distil common threads 
that bring the parties closer together rather than 
farther apart. Without a third party present to 
repackage the issues and encourage cooperation, 
one party may well describe the issues like this:

Lucille says: “Mahmoud, there’s no way our 
section can assume a greater management role 
for this project. The terms of reference were set 
months ago, and we’re not willing to suddenly 
shift the oversight responsibility. Your section 
agreed to take on this role and that is the 
way it should stay. Besides, our officers are 
fully committed to other initiatives, so you’re 
just going to have to get more resources from 
elsewhere, and that’s all there is to it!”

The other may well respond in kind, like this:

Mahmoud responds: “As you know Lucille, 
the terms of reference are a work in progress 
and nothing is set in stone. Our section is not 
only taking on the lion’s share of this project, 
we’re also dealing with incoming referrals from 
other agencies. As I understand it, you have 
other officers available to contribute time and 
expertise so they should be freed up and tasked 
with helping to complete this project on time. 
The way I see things, your section will have to 
share some of the management responsibility 
of this project and stop offloading everything 
onto us.”

oTher ProCeSS ConSideraTionS

Left to express the issues in this way, the parties 
will become entrenched and increasingly polar-
ized. Chances are that a competitive debate will 
ensue. Each negotiator will try to convince and 
persuade the other side to accept their position. 
Position-taking will characterize their problem 
solving efforts in the following way:

“Alright, Mahmoud, the issue here frankly, is 
that your section is either going to fulfil the 
project management role as set out in the 
terms of reference or risk the project failing.”

“Hardly, Lucille. The issue is really whether 
or not you’re prepared to dedicate additional 
resources to help this project succeed or face 
the consequences of not cooperating and 
jeopardizing its success.” 

To break the divisive tendency at the end of the 
Issues Stage, the mediator can characterize the 
issues in a consensual way that brings the par-
ties closer together rather than farther apart. The 
purpose of doing so is to set an atmosphere of 
collaboration early in the process, before the par-
ties actually engage in a problem solving event. It 
is also intended to introduce integrative potential 
into the parties’ negotiation efforts. The mediator 
frames the issue(s) by gathering into a brief state-
ment the fundamental material both parties are 
saying about the problem. In doing so, an attempt 
is made to “repackage” the words used to express 
the matters at issue while still being inclusive.

e.g. (The mediator frames the issue for Mah-
moud and Lucille) “So, it seems what you two 
want to get solved today is what to do about 
project management responsibilities and how 
to deal with the terms of reference.”
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Notice that the “issue frame” is neutral in its lan-
guage and inclusive in content. It is purposely 
general in nature, describing the problem in the 
most inclusive terms possible while still being true 
to the content of each negotiator’s statements. It 
is at this point in the negotiation, that the media-
tor can have a potentially transformative effect 
on how the parties regard their disagreement. 
The attitudinal element that informs the skill of 
issue framing is a belief that the way in which 
a problem is described will have a fundamental 
effect on how it gets solved. In other words, the 
theory of integrative problem solving gets actu-
alized when the mediator frames the issue(s) in 
consensual terms. Putting this skill into action is 
assisted by following a mini-methodology with 
three distinct parts.

The first part is an introductory phrase or lead-in 
which draws the parties together and sets the stage 
for describing the problem. When the mediator in 
the above example says, “it seems what you want 
to get solved today,” she is inviting the parties to 
engage in a joint problem solving exercise. She is 
starting to frame the issue by reminding the parties 
that reaching a solution will require “you” (two) 
to “get solved” a joint problem. The problem, she 
infers, is not about Mahmoud or Lucille and their 
polarized views about the project management 
problem. Instead, it is recast as a joint challenge to 
tackle the terms of reference and project oversight 
function. She has characterized the dispute in a way 
in which both can be joined in a common problem 
solving effort without having a sense of loss or 
being set up to win or lose. Other examples of such 
introductory phrases for an issue frame are:

“What you have to get resolved today is...”

“ It seems the issue you have to get behind you is...”

“ So, the matters which you want to address are...”

The second part of the issue frame is given 
to defining the problem using inclusive and 
joining language. Note that the mediator in the 
above example avoided using a disjunctive con-
struction (one that encourages polarity), such as 
“whether or not” or “either/or” in her definition 
of the issue. To use such a construction is to invite 
a win/lose approach to the issues and a distribu-
tive outcome to the dispute. That is how each 
of the negotiators attempted to frame the issue, 
seeing potential outcomes as mutually exclusive 
characterized in either/or and whether-or-not 
terms. The mediator’s issue frame, though, avoids 
setting up a win/lose option altogether and em-
phasizes integrative potential and the possibility 
for joint gain.

Instead of setting up a disjunctive option, the 
mediator is intent on using a conjunctive con-
struction (one that encourages mutuality) which 
defines the problem in terms of joint gain. This is 
achieved by the mediator disciplining herself to 
construct issue frames using “HOW” and “WHAT” 
as specific language that has the effect of joining 
the parties. 

“WHAT” – e.g. “So, it seems the problem you 
want to get solved today is what to do about proj-
ect responsibilities.”

“HOW” – e.g. “So, it seems the problem you want 
to get solved today is how to deal with the terms 
of reference.”

 In other words, the theory of 
integrative problem solving 
gets actualized when the 
mediator frames the issue(s) 
in consensual terms.
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The third part of the issue frame ensures that 
the parties concur with how the mediator 
described their problem. This means that the 
mediator must receive affirmation from the 
parties about the way in which he has defined 
their issues. The example we have been using 
assumes both parties agree to the issue frame. In 
fact, if the issue is framed in a neutral, inclusive, 
conjunctive way, both negotiators usually have 
little difficulty with it. What happens, though, if 
either negotiator disagrees with the issue frame 
and will not give affirmation to the mediator? In 
such a case, the mediator must frame the issue 
again, this time including the contentious matter, 
taking care to include it in a neutral, conjunctive 
way as before:

e.g. (mediator) “So, it seems what you two 
want to get solved today is what to do about 
project management responsibilities and how 
to deal with the terms of reference. Is that 
right?”

(Mahmoud) “It’s not just that. I mean the 
organization’s policy clearly dictates that coop-
eration and collaboration is required between 
all sections to meet operational requirements, 
so to me it appears Lucille is in breach of the 
policy.”

(mediator) “O.K. It seems, then, that what 
you have to resolve today is what to do about 
project management responsibilities, how to 
address the terms of reference and the whole 
question of company policy and its interpreta-
tion. Does that pretty much sum up the task?” 

Lucille and Mahmoud now have a chance to 
agree on terms which are more to their liking and 
meet Mahmoud’s criteria without being offensive 
to Lucille. The mediator was able to include the 
terms of Mahmoud’s objection in a way that was 
not objectionable to Lucille. If either party con-
tinues to object to the issue frame, the mediator 
continues to frame it anew. It might take the me-
diator a few tries to accurately frame the issues 

and receive affirmation. However, it is perilous to 
move on to the next stage of the work without 
having the issues framed and agreed to by the 
parties. Your purpose in the INTERESTS stage will 
be to explore the subject of “what is important 
and why?” It is crucial to wait to do so until the 
parties are generally of one mind about what they 
are to explore. Conversely, to begin discussing 
interests with a shared perception of the matters 
at issue is to start problem exploration together 
with a mutual goal of joint problem solving.

The issue frame methodology

The three steps required to apply the 
Issue Framing skill-set include:

1. Introduction 

“The issues you want to solve…”

“The problem you wish to deal with…”

“It seems like the matters you plan to 
settle…”

2. Joining Language

“HOW to deal with…”

“WHAT to do about…”

3. Affirmation

“Do you both agree?”

“Is that right”

“How does that sound?”
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STaTemenT of JoinT 
GoaLS – the transition 
between interests and 
Solutions
After concentrating on helping the parties iden-
tify and discuss their interests, the mediator may 
conclude that the parties want to move on to con-
sidering solutions that address these objectives. A 
solution is only as good as the extent to which 
it addresses interests. Thus there is a direct link 
between a mediated negotiation outcome and the 
interests which inform it. The question is how to 
encourage participants and ensure that they are 
considering their interests as they formulate pro-
posals, offers, settlement options and agreements. 
In reality, solution making might happen in in-
crements. This means that partial agreements are 
reached as interests get transformed into concrete 
outcomes.

The mediator may conclude that the parties want 
to move into generating outcomes when they:

•	 say so or insist

•	 repeat themselves

•	 appear to have sufficiently explored and 
discussed their interests

•	 start to generate outcomes even if not fully 
informed by interests

At that point, it will be helpful for the mediator 
to remind the parties of the objectives that they 
have identified as important. Some will be joint 
interests (common and complementary) and oth-
ers will be the exclusive interests of only one party. 
All of the important interests should be carefully 
and explicitly pointed out in the form of a sum-
mary. The agile listener achieves this by making a 
Statement of Joint Goals to the parties.

example

Assume that, in a dispute about the dismissal of 
an employee, the company (EcoTextiles) has ex-
pressed the following interests:

1. concern about paying too much

2. fear of bad public relations and corporate 
reputation

3. desire to revise its hiring policies

4. hope that the employee moves on

5. need to get this settled

Assume that the employee (Micheline) expresses 
the following interests:

1. concern about finding work again

2. need for money

3. fear of a diminished reputation in the in-
dustry

4. desire to make a point about the dismissal

5. hope to get this settled

6. need for closure

A Statement of Joint Goals will attempt to gather up 
and collect the interests of the parties and put those 
interests foremost in their minds as they begin 
the activity of generating solutions. The mediator 
will state interests by first emphasizing those that 
are shared between the parties, then those that 
are not. The mediator then relates those interests 
to the question of what options, ideas or solutions 
would adequately address them. This is the par-
ticular point of transition from the Interests stage 
of the process into Solution making. It is about 
translating objectives into tangible outcomes.
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example

(mediator): “Considering the importance to 
both of you getting this matter resolved, seeing 
Micheline move on to become employed again 
and for both of you to come out of this with 
an untarnished image, and your desire, Eco-
Textiles, to alter your employment policies and 
to be able to afford this settlement, and your 
need, Micheline, to be compensated in a way 
that makes a point for you and achieves closure; 
what specific proposals can you now suggest to 
meet those objectives and get this resolved?”

This Statement of Joint Goals has three parts. It:

1. Names joint interests (emphasize mutuality)

“Considering the importance to both of you get-
ting this matter resolved, seeing Micheline move 
on to become employed again and for both of you 
to come out of this with an untarnished image,

2. Names separate interests (acknowledge sepa-
rate motivations)

and your desire, EcoTextiles, to alter your employ-
ment policies and to be able to afford this settle-
ment, and your need, Micheline, to be compen-
sated in a way that makes a point for you and 
achieves closure;

3. Invites the parties to consider how to 
achieve those interests (transition into solu-
tion making)

what specific proposals can you now suggest to 
meet those objectives and get this resolved?”

The parties are now ready to move into generating 
options and reaching an agreement that satisfies 
interests. It is likely that the mediator will have 
to “replay” the Statement of Joint Goals during the 
Solution stage to remind the parties about what 
their outcome needs to achieve. 

CaPTurinG aGreemenT
There are many measures by which to gauge suc-
cess in mediation. You may be content with the 
outcome of any process in which you have skill-
fully assisted in the communication or the inter-
action of the parties. You may be satisfied with a 
job well done regardless of the substantive out-
come. Or you may only be content with a media-
tion resulting in resolution and agreement.

In cases where agreement is reached, a number of 
questions present themselves. We address these 
below:

1. What is “Agreement” and when is it 
binding?

It has been said that mediation is a non-binding 
dispute resolution option. That is only partly true. 
Obviously, since the mediation process is usually 
voluntary, no one is bound by anything during 
the negotiation. That changes once an agreement 
is reached. At that point, most parties want the 
mediation’s outcome to be binding or they would 
not have been a party to the consensus.

Agreement in negotiation is simply the single-
mindedness of the parties. It is a state in which 
formerly disputing participants have traded their 
dispute for consensus. They have reached a com-
mon answer to their shared disagreement and are 
eager to trade in their dispute for a jointly accept-
able outcome. The single-minded terms of that 
outcome constitute their agreement.

Single-mindedness typically exists “in the air” – 
that is, it is not captured until the parties decide 
they want to formalize and document their agree-
ment in some way. The mediator may have a role 
in this as we shall see. But in any event, verbally 
capturing and noting the consensus of the parties 
as it develops is an essential role for the mediator.
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It may be that a contract is formed when agreement 
is reached. By “contract” we mean an agreement, 
whether in writing or not, in which some value 
flows from one party to the other. To be a con-
tract, the content (terms) of the agreement must 
be clear and specific, it must provide certainty and 
it must identify the parties and the particulars of 
what they are agreeing about. Almost inevitably, 
the contract gets captured in writing.

2. What are the parties agreeing about?
Usually in mediation, the negotiation is not com-
plete and agreement is not reached until all of the 
matters at issue have been attended to. That is, the 
parties usually don’t acknowledge total agreement 
until every aspect of their dispute has been settled. 
So, for instance, a mediated negotiation about job 
conditions in a workplace will not be settled until 
every point of contention is solved: start times for 
work, workloads, quotas of output, pay and any 
other matters at issue. If any of these essential 
points is not resolved, there will be no deal. 

As issues get resolved during the negotiation, they 
are typically noted and metaphorically put “on a 
shelf” to include as part of a comprehensive agree-
ment at the end of the negotiation. Once all points 
are attended to and comprehensive agreement is 
reached, each point is brought off the shelf, ar-
ticulated and included in the final consensus.

3. What to watch for when capturing 
agreement?

When people in negotiation begin to realize that 
they may actually solve their problem, surprise, 
relief and even euphoria can set in. As encour-
aging as these expressions can be, they can also 
create a problem for the parties. The sense of re-
lief may incline everyone at the table to become 
lax about capturing the very prize that they have 
been seeking. Participants, representatives, sup-
porting people, lawyers, all may insist that the 
deal is so generally agreeable it does not need to 
be formalized at all.

The mediator has a role to play in encouraging the 
parties to be specific and detailed. Dates, names, 
actions to be taken, foreseeable consequences, 
times, and monetary amounts should all be de-
tailed with great specificity, particularly when the 
parties don’t seem to care about doing so. Who 
will do what and when? How much will be paid 
and by whom to whom? Will interest be calcu-
lated and, if so, how? These sorts of details must 
be raised. That can be done by the mediator using 
direct questions and consequential questions at 
key moments (see our section on Questioning).

4. Drafting or not?
Some mediators are prepared to draft a written 
document on the spot which captures the terms 
of the agreement. The main argument in favour 
of this is that, since the parties have retained 
the mediator to help them get to an agreement, 
it is natural that the mediator should prepare a 
document evidencing that agreement. Some even 
insist that for a mediator not to draft a written 
agreement is negligence!

Other mediators shy away from drafting written 
documents at all, preferring instead to leave that 
to the parties or their lawyers in the mediation 
room. The main argument in favour of this is that 
mediation is a process of assisted negotiation that 
falls short of document drafting; hence, if the me-
diator creates a document, he is engaging in a new 
professional relationship that is best left to legal 
advisors, whether the mediator is a lawyer or not. 

There is no clear answer to this interesting ques-
tion. Mediators who are lawyers certainly can draft 
settlement agreements on the spot and many do. 
Some mediators, whether lawyers or not, prefer to 
have counsel step into an active role when captur-
ing agreement, assuring that they are responsible 
for the agreement’s contents. In those cases, the 
mediator will stand by, punctuating the live draft-
ing exercise with questions about particularity or 
reminders about important objectives the parties 
had identified during their active negotiation.
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Mediators who are not also lawyers should be 
aware that most jurisdictions regard drafting 
of written settlement documents for a fee to be 
engaging in the practice of law. In practice, this has 
not deterred most non-lawyers from drafting. But 
when mediating with lawyers present, it is safest 
and most professionally responsible for non-law-
yer mediators to leave that function to them.

5. Options for capturing agreement.
As has been seen, settlement agreements, minutes 
of settlement, binding contracts and the like can 
be drafted on the spot. Another option is to make 
careful notes of the points of consensus, then 
seek the agreement of the parties to follow the 
session with a letter from the mediator. This let-
ter, sometimes called a “letter of consensus” or a 
“memorandum of agreement” may be written to 
both parties, their lawyers, accountants or others 
who may be identified as needing a copy.

A letter of consensus should set out the points 
of consensus with great particularity. The letter 
should specify that it is not intended to be a bind-
ing agreement. Rather it should declare that it is 
the mediator’s recollection of the points of con-
sensus reached by the parties. It should encour-
age the parties’ professionals to conclude what-
ever closing documents they think are needed. It 
should also encourage the parties or their profes-
sionals to contact the mediator with any ques-
tions about details.

Settlement agreements are often signed by the 
parties, whether drafted by the mediator or oth-
ers. Generally, the mediator does not sign either 
as a party or a witness.

“CauCuSinG”– Separate 
meetings with the mediator

attitudinal Considerations
“Caucus” is jargon for “the mediator meeting 
separately with the parties out of joint session”. 
Although mediators know what a caucus is, par-
ties inexperienced in mediation may not. It is im-
portant that mediators describe and explain what 
the event of getting together with one party in 
the absence of the other is all about. This should 
be done using plain language that is accessible to 
the parties and is ideally covered off during the 
introductory part of the process. 

Likewise, thought should be given to the cultural 
appropriateness of meeting alone. It is certainly 
part of the culture of the insurance industry and 
of labour/management bargaining events. It may 
not be normative for the culture of a closely held, 
multi-generational family business. It may be of-
fensive to members of certain ethnic groups to be 
separated even when they are in dispute.

The first things to consider about caucusing is 
whether to use it, and if so, how often and for 
what purposes. Calling for separate meetings is 
a procedural suggestion that is usually in your 
hands as mediator although the parties will oc-
casionally initiate meeting separately with you. 
Caucusing is frequently over used. Some media-
tors will spend a large proportion of the media-
tion in separate meetings with the parties. In these 
cases, the mediation may become little more than 
a conciliation in which the mediator shuttles be-
tween the parties who remain inaccessible to each 
other. The mediator may imagine that agreement 
is more easily obtained if the parties are not able 
to offend each other, or the mediator may simply 
have become used to this style of engagement. In 
some cases, such as bargaining sessions, shuttle 
conciliation is simply an expected norm on the 
part of the parties.
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There are obvious dangers to “over-caucusing”. 
The mediator may become associated with a de-
veloping solution, robbing the parties of their 
autonomy and originality. The mediator becomes 
the focal point in a shuttle situation and will of-
ten, even subtly, become an advocate for a point 
of view, thus forfeiting the impartiality on which 
mediation is based. Mediators should be careful 
not to over-caucus, saving it for specific purposes 
like those discussed below. It can also be a fairly 
cumbersome, time consuming process to sepa-
rate people into different spaces. Some mediators 
adopt a “no caucus” model and will not meet sep-
arately with the parties because of their own atti-
tudinal aversion to doing so. Those who advocate 
this “no caucus” model advise the parties early in 
the process that they are welcome to meet with 
counsel or others whenever they want, but that 
the mediator will not be part of those meetings. 
“No caucus” mediators see separate meetings as 
too great a departure from the first principle of 
mediation – that it is those who possess the prob-
lem (and not an outside or third party) who can 
best solve it. Thus, they say, the parties should 
be kept together whenever there is something to 
negotiate.

Meeting separately may not always be conven-
tional. Sometimes meetings aren’t between the 
mediator and a party and lawyer, but may be be-
tween the mediator and a lawyer or other repre-
sentative alone. Or the mediator may meet with 
both lawyers in the absence of clients, or even 
with third party experts alone. Although these 
are uncommon by comparison to the mediator 
meeting with the whole “side” of the dispute, 
caucusing can be useful in all these ways and the 
mediator should structure separate meetings to 
meet the needs of the mediation and the parties.

Purposes for Caucusing
Anyone who uses caucusing, however generously 
or sparingly, should always be able to articulate 
a purpose. It may also be wise to combine the 
purpose with a test. Mediators may ask them-
selves, “is it possible to achieve the purpose in 
joint session, without caucusing at all?” If the 
answer is “yes”, a caucus may not be necessary. 
If the answer is “no” or “not safely” the mediator 
may (depending on the mediator’s philosophy) 
call a caucus to attend to the purpose. Some well 
recognized purposes for a caucus are:

•	 impasse: questioning what is needed for 
progress

•	 suspicion of a secret: inquiring about 
disclosure

•	 repeated misbehaviour: reading the “riot act”

•	 assumptions: clarifying or questioning 
what’s behind a position

•	 power: addressing disproportions that 
won’t yield in joint session

•	 coaching: helping privately to improve 
communication

•	 commending/warning: discussing the effect 
of actions or words

•	 high emotion: providing neutral 
assessment of what has happened and a 
chance to cool off

•	 presenting proposals: explaining offers and 
counter-offers
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Caucusing activities
Having a purpose is the way into a caucus. But 
what about some guidance and explanation to 
the parties when the caucus is about to occur and 
during it? There are four distinct parts of the cau-
cusing activity:

•	 Prepare for it (mention it in covering letter, 
remind the parties about caucusing during 
Introduction and explain what it means in 
simple terms)

•	 Announce it (call the caucus by describing 
exactly what is going to happen when the 
mediator meets with the parties separately)

•	 Conduct it (being mindful of time, work 
with each party to achieve the purpose(s) for 
which the caucus was called)

•	 Reconvene (prepare and bring the parties 
back into joint session)

To caucus smoothly, the following are some points 
to remember:

1. Prepare for the possibility of a caucus so the 
parties are not taken by surprise. Usually the 
written agreement to participate in media-
tion will mention that possibility. Also, the 
mediator should mention caucusing as part of 
the introduction and cover questions about 
confidentiality during private meetings. Thus 
when a caucus is called, the parties only need 
to be reminded that it was anticipated.

2. Announce the caucus and discuss how it is 
likely to work procedurally (e.g., “I suggest 
I meet with you Morag and Edward , while 
you Jennifer and Raffi make the calls you were 
talking about – then I will meet with you both 
while Morag and Edward take a break. How 
does that sound?”)

3. Cover questions about confidential communi-
cations in caucus. It is a good idea to raise the 
issue at this point, but some mediators wait 
to see if confidentiality in caucus is on the 
minds of the participants. Typically, there are 

two approaches used to deal with confidential 
communications in caucus. The first one as-
sumes that all communications in caucus will 
be kept confidential unless otherwise agreed 
to by the parties. Whereas the other approach 
treats all communications as non-confidential 
unless otherwise agreed to by the parties. Re-
gardless of the mediators chosen approach, 
make sure it is absolutely clear how private 
communications in caucus will be regarded

4. When caucusing, be aware of time and watch 
the clock. Always meet with both parties, not 
just one. Watch the clock to attempt to spend 
roughly equal amounts of time with each. 
Even if one party requires more of the media-
tors’ time and assistance, be sure to return to 
the other party to check-in periodically and 
update them about progress and develop-
ments taking place during private sessions.

5. If you are co-mediating, stay together to avoid 
the appearance of each co-mediator becoming 
the advocate of one party.

6. Be “surgical”. Get in and get out. The media-
tor should achieve the purpose for which the 
caucus was called and move to re-establish the 
joint session. Unless there is some very good 
reason for doing so, avoid multiple iterations 
of caucusing. Always consider the benefits of 
getting the parties back together.

7. Prepare the parties to rejoin. This is particular-
ly important when a caucus was called to as-
sess the emotional climate or when there has 
been a deceit discovered. It will be necessary 
for each side to save face and to retain dignity. 
Talk about what it will be like to be back in the 
same room. Ask how each would like to start 
when they rejoin.

8. Once the parties are back in joint session, com-
ment on the positive products of the caucus 
(the movement each has made, the informa-
tion that is now ready to be shared, the clarifi-
cation of the assumptions each was making of 
the other, etc.). Reintroduce the joint session 
and proceed.
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Co-mediaTion
Co-mediation includes any approaches involving 
more than one mediator at the same time on the 
same case. Co-mediation offers a variety of ad-
vantages and opportunities to parties, mediators 
and those who run mediation programs. It may 
also pose some challenges. 

advantages for the Parties

The advantages of co-mediation for the negotiat-
ing parties include: 

•	 access to all of the resources, experiences 
and talents of two people to help the parties 
communicate, learn more about the situation 
and each other, generate options to resolve 
their differences, and create a solution.

•	 having two people of different areas of 
expertise and backgrounds to assist with the 
mediation. 

•	 having clear communication and respectful 
interaction played out or modeled between 
the mediators in a way that is instructive to 
the parties. Co-mediators can effectively set 
the tone for the mediation in the way they 
cooperatively deal with each other. 

Examples of co-mediation include: 

•	 a team of a lawyer and accountant in a 
dispute over the break-up of a business. 

•	 a team of a psychologist and a social worker 
in a custody dispute over children who have 
serious emotional problems, or 

•	 a team of a person with understanding of a 
given cultural background with a mediator 
experienced in multiparty disputes for a 
dispute between neighbours of different 
cultural backgrounds in a multi-family 
housing development. 

Including two mediators of differing expertise 
does not suggest that the mediators would give 
advice or tell the parties what to do. However, 
they would have the ability, and sensitivity as a 
result of their knowledge, to listen for all of the 
major issues, interests and values, in a correctly 
designed process. There would be at least two sets 
of eyes and ears to help the parties deal with all 
of the relevant factors fully. The interaction of 
the co-mediators will demonstrate how the ne-
gotiating parties should behave in mediation. Re-
spectful language, listening, making sure one has 
understood the other, and making sure the other 
has an opportunity to speak, will all be modeled 
for the parties. 

In a complex or multiparty mediation, co-media-
tors may decide how to divide up the management 
of the process. For example, one mediator may be 
responsible for pre-mediation meetings, and the 
introductory sessions where the other may be re-
sponsible for facilitating brainstorming sessions. 

A challenge for the parties may be the expense of 
two mediators. The expense may be worthwhile if 
co-mediation is likely to save a lot of time because 
of its effectiveness. In any case, there are a num-
ber of ways to reduce expense and still reap the 
benefits of co-mediation. A new mediator wishing 
to gain experience may work for a smaller fee or 
simply for the experience. A grant may be avail-
able. An organization may wish to “donate” a 
mediator. Or, the parties (or the mediation team) 
may negotiate a way to cover the additional cost. 

There would be at least two 
sets of eyes and ears to help 
the parties deal with all of the 
relevant factors fully.
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advantages for mediators 
For mediators, both new and experienced, the 
advantages of co-mediation include: 

•	 observing how others conduct a mediation, 
what skills they use and how they apply 
them. This includes seeing how others pull 
the process together and integrate their 
skills into it. For new mediators, this can be 
an essential input for developing their own 
vision of mediation. 

•	 for experienced mediators who usually work 
alone, noticing the benefits of how others do 
things differently. 

•	 having an opportunity for a passive view 
of the mediation’s dynamics. When one 
mediator is engaged with the parties, the 
other has an opportunity to sit back and 
observe them, their body language, their eye 
contact and their verbal interaction in a way 
that is not possible when one is mediating 
alone. Insights gained from that opportunity 
can be shared with the parties. 

•	 trading active and more passive roles 
particularly during long and arduous 
mediations. Both mediators are more 
effective as a result of opportunities to 
recover while the other mediator is actively 
engaged with the parties. The opportunity to 
detach oneself from the process and watch 
also makes it easier to maintain objectivity in 
a difficult case. 

•	 debriefing the mediation both during 
breaks and after the mediation is over. 
Debriefing with the co-mediator is invaluable 
for learning from the process, as well as 
analyzing what worked and what might 
have been improved. This often leads 
to a discussion of theory, new ideas and 
new resources such as books or course 
information on-line. 

•	 expanding horizons by working with others 
who mediate in contexts other than one’s 
norm. This may include larger and more 
complex cases, multiparty mediations, 
cross-cultural disputes or those who work in 
specialized areas such as family mediation, 
environmental or resource mediation, 
corporate/commercial mediation or victim 
offender mediation. 

noTeS
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advantages for mediation 
Programs 
Mediators who work alone may over time modify 
the process they use, consciously or unconscious-
ly, by emphasizing parts of the process or skills 
they enjoy or are comfortable with, and de-em-
phasizing others. Co-mediation exposes media-
tors to the work of others, and the opportunity 
for mutual learning through observation, discus-
sion and reference to resources, other people and 
opportunities. Having at least some co-mediation 
in a program enables continual learning, a robust 
and variable process and a resulting high quality 
of service to participants. Most mediators enjoy 
co-mediation. Providing for some degree of co-
mediation in a program satisfies some of the con-
tinuing education interests of mediators. It offers 
them opportunities to learn, to help other me-
diators, to build the mediation community and 
to gain credibility. They are more likely to want 
to participate in such a program on a long-term 
basis, providing the program with a continually 
growing and developing body of expertise, and 
with stability. 

making Co-mediation Work 
Good communication, backed by solid prepara-
tion is the key to making co-mediation work. 
Without it, co-mediators risk working at cross 
purposes, cutting each other off, frustrating each 
other, providing a negative model and frustrating 
the mediation experience for the parties. 

Prior to a co-mediation, the mediators should con-
sider and perhaps meet to discuss the following: 

•	 Their background and experience, so they 
understand each other’s areas of skill and 
potential areas to be developed. 

•	 Any process model or framework of 
mediation each follows and the style of 
each, to see if it is necessary to decide how 
to handle differences. 

•	 How they would like to work with each 
other. For example, would they prefer pre-
assigning different areas of responsibility or 
each taking part as it seems appropriate? 

•	 How they will communicate with each other 
during the mediation and when they will 
break to confer. 

•	 How they will set up the mediation room 
to enable themselves to communicate as 
necessary, as well as to make the process 
most constructive for the parties. 

•	 What skills and parts of the process they 
would like to concentrate on. 

•	 Whether there are some aspects of the 
mediation they would rather observe. 

•	 Whether either can identify an aversion to 
any of the participants or the subject matter 
of the mediation. 

•	 Whether there are some areas or skills that 
they would appreciate the other observing 
and commenting upon during debriefing. 

•	 How separate meetings with the parties will 
be handled, both as to the process to be used 
and with regard to confidentiality. 

Co-mediation is enjoyable. The energy and 
enthusiasm that mediators often take from co-
mediation can lead to a variety of benefits, some 
predictable and some unforeseeable. Building 
relationships among mediators and developing 
the mediation community are by-products that 
support the evolution of the mediation process 
and the skills that make mediation work well.
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LarGer, muLTi-ParTy, 
muLTi-iSSue CaSeS

a. The nature of Such Cases 

The use of assistance in large, multi-party, multi-
issue disputes is growing at a tremendous pace. 
Lawyers and clients see numerous advantages 
to using mediation to deal with a complex case. 
Multi-party approaches allow everyone to the 
table who may be necessary to structure a settle-
ment. The complexities of “claiming over”, third 
party claims, consolidation of multiple actions all 
can be managed in a much more fluid, efficient, 
timely and inexpensive way using mediation or 
facilitation. Class actions can also be mediated 
and internal disputes managed through a multi-
party approach.

Likewise, governments at all levels are using me-
diation and facilitation methodologies to address 
larger disputes. Many of these have a public pol-
icy or high profile public dimension. Mediation 
is seen as an appropriate means to achieve public 
consultation on the way to finding a solution to 
issues of policy. 

 Government is also a significant user of mediation 
and facilitation in interagency and inter-govern-
ment conflicts, such as Aboriginal negotiations, 
tri-level cost sharing discussions, and differences 
between government departments over juris-
dictional questions. All these disputes, whether 
within the public domain or along a “litigation 
track” headed for trial, share three characteristics 
- they introduce the mediator to new challenges 
in the areas of PREPARATION, COMPLEXITY and 
PARTICIPATION. 

1. PREPARATION:

Pre-mediation preparation, which may be 
modest in bilateral mediations, is crucially 
important in multi-party situations. The par-
ties to the dispute will need orientation about 
what to expect in mediation and some initial 

work plan about how the sessions are to pro-
ceed. They will want clarification about their 
role, what staffing requirements they will need, 
what financial support they should generate 
or seek, and what level of commitment others 
will have to the process.

Often these concerns are expressed in terms of 
conditions of engagement in the process; that 
is, before proceeding some participants may 
want assurance that certain expectations of a 
procedural nature will be met or exceeded.

The need for enhanced preparation often im-
plies the need for enhanced process staffing, 
secretarial services, the availability of technical 
expertise and access to information of all kinds. 
It also implies more convening work and a 
greater time investment on the part of the me-
diator. It also suggests a much more sophisti-
cated process design function for the 3rd party.

2. COMPLEXITY

The greater the number of parties in a media-
tion, the more complicated the process will 
become even if the matters at issue among the 
parties remain relatively straightforward. For 
many a mediator, this axiom is discovered for 
the first time in the thick of a multi-party medi-
ation experience. Multi-party mediation is pan-
oramic in nature; that is, everything about it is 
grand, expansive and therefore complicated.

The mediation is made more complex at every 
turn. Preparation of the parties, development 
of procedural guidelines and decision rules, 
opportunities to speak, scheduling, sharing 
information and deciding, all require much 
more time and concentration than is the case 
in bilateral mediation. 

The physical elements of the mediation (space, 
seating, hearing, breaks, and access to support 
people etc.) also present new challenges. The par-
ties’ expectations of the swiftness at which dis-
cussions will move often have to be scaled back.
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3. PARTICIPATION

Inevitably, the question “who will be in-
volved?” is presented in a way (and with a 
ferocity) seldom experienced in two-party me-
diations. Usually, the raising of that question is 
code for “how can we be assured of excluding a 
particular party?” 

Mediators may spend a great deal of time struc-
turing participation of multi-party sessions. 
Often parties are represented in ways which are 
challenged by others at the table. Alternatively, 
parties may be absent from the table altogether. 
The problem of participation requires defini-
tion of criteria for participation, acknowledg-
ment of the validity of any party’s right to be 
present and commitment to negotiate.

Multi-party mediators often have to become 
advocates for process. Fleshing out the idea of 
participation may fall on the mediator’s shoul-
ders as a facilitating convener. If participa-
tion is allowed to become a “whether or not” 
proposition, meaningful mediation may never 
get off the ground. In such situations, it will be 
the mediator who helps the parties’ realize the 
utility of having all significant stakeholders at 
the table. 

Mediation-like, multi-party methodologies are 
being used in many contexts for many purpos-
es. That assertion acknowledges that each ap-
plication of mediation or facilitation is some-
what unique. There is no “one size that fits all” 
in assisted multi-party negotiations. 

Multi-party mediators often 
have to become advocates 
for process. Fleshing out the 
idea of participation may fall 
on the mediator’s shoulders 
as a facilitating convener.

b.  Key Considerations and “how To’s” in 
Convening and initiating multi-party 
Processes

1. How to Describe

It is important to settle on terminology for 
multi-party processes. For instance, is the 
process “collaborative” (working together) or 
“co-operative” (getting along) or both? The 
field of multi-party, public policy planning, 
for instance, is rife with jargon and it should 
be made uniform (so everyone has at least a 
chance of understanding the same meaning 
at the same time!), accessible (expressed in 
plain language) and objective (capable of being 
described in measurable terms). 

In terms of objective language, the devil is usu-
ally in the adjectives. So, subjective descriptors 
such as “collaborative, co-operative, informal, 
inclusive, accountable, efficient, effective, 
integrated, respectful, long-term, adaptive, 
transparent, and co-ordinated” (each of which 
is routinely used in multi-party processes) are 
meaningless without definition. They have to 
be given objectivity before participants would 
be expected to sign on to what may well be-
come a time-consuming activity. 

2. How to Define the Task and its Values 

There have been numerous planning multi-
party processes in which participants have 
floundered, spending much of their time try-
ing to decide who they are and what they are 
meeting for. Where possible, that must not be-
come the participants’ task. The mandate of 
the initiative must be as clear as possible from 
the outset. There will be a direct proportion 
between clarity of mandate and the ability 
participants to find mutually satisfactory out-
comes. Establishment of any vision and mis-
sion of the multi-party initiative also should 
pre-exist active negotiation wherever possible. 
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3. How to Include 

Three considerations should be in the mind of 
mediators as conveners and process designers 
on the question of who will participate in a 
multi-party mediation: 

First, some idea of the meaning of “stake-
holder” (or participant) will help clarify who 
should be at the table and why. Stakeholder 
definitions are many, including; 

•	 anyone with an interest 

•	 any organization with a financial interest 

•	 anyone or organization with a significant 
interest 

•	 any resident of the planning area (in 
planning exercises) 

•	 “he who ought not to be surprised” 

•	 those with pre-existing power to decide 

•	 those capable of scuttling an outcome 

•	 those who must not be consumed by the 
outcome (“if you’re not at the table, you’re 
probably on the menu…”) 

noTeS

Second, thought should be given to the nature of 
representation by those claiming to be participants. 
In this regard, participation in processes is usually 
one of three kinds; 

i. Individual/direct (in which participants 
are individuals or organizations personally 
present at the table) 

ii. Representative (in which people are 
identified to represent particular 
constituencies, persons or organizations 
and can bind on their behalf) 

iii. “Representive”, as distinct from 
“representative” (in which people reflect 
perspectives [e.g. commercial fishing, 
shipping, inter-tidal harvesting] often 
present as “sectors” without necessarily 
representing interest groups in any formal 
capacity). 

Third, mediators as multi-party process designers 
have to be wary that questions about inclusion 
are often code for “how can we exclude” some 
parties or perspectives. 
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4. How to Assure Multi-culture 

This is thorny. High context culture diversity 
needs real and persistent respect in multi-par-
ty processes particularly when they are deal-
ing with public issues. So, for instance, appre-
ciation of Aboriginal norms in representation 
and meeting protocols is essential and should 
be built into any stakeholder participation. 
Likewise, low context cultural differences (e.g. 
urban/rural, white collar/blue collar, elder/
youth, development/environment) may also 
have to be accounted for in the design of the 
process. 

5. How to Build Capacity to Discuss and 
Negotiate 

Part of building the capacity and intention to 
participate lies in recognizing the myriad ways 
in which different groups engage. That said 
some will want to build capacity in how to en-
gage together in multi-party discussions. Some 
will want funding to assure they have ongoing 
input from (and to) their constituency. 

Most multi-party processes at a strategic level 
benefit from some measure of negotiation 
training. This not only assists in homogeniz-
ing communication expectations. It also can 
clarify terminology and can assist in begin-
ning to set expectations about how discus-
sions will be conducted (“table manners”). 

6. How to Decide 

There are two distinct considerations under 
this heading. 

The first relates to mandate. There has to be 
clarity about what a decision means in the 
context of the negotiation being assisted. 
A decision may mean power to recommend 
or power to bind or power to advise or some 
other power based on the authority of those 
negotiating. (“Blue Ribbon task forces, Science 
Advisory teams, stakeholder test teams, or par-
ticipatory decision-makers are all examples of 
these options). 

The second consideration relates to what con-
stitutes a decision. Those engaging in a multi-
party mediated negotiation should define this 
as a priority if some external mandate does 
not. So, for instance, if decisions (even rec-
ommendary ones) are to be made by the rule 
of majority, that must be clear. If they are to 
emerge as a result of consensus, the defini-
tions and mechanisms for that must be clearly 
defined. There should be default mechanisms 
for decisions that “fall off the table” (i.e. can’t 
be made by the means decided upon) so that 
where possible instances of non-decision will 
default to another mechanism or decision-
maker. In other words, a well-defined, cultur-
ally comfortable, nested system of decision 
making is often critical to the success of multi-
party process. 

7. How to Assist 

Research in a number of contexts in the past 
30 years has quite conclusively shown that 
when negotiations are unproductive it is more 
for reasons of process than any other single 
reason. Naturally, negotiation may also fail 
because of unreasonableness, bad data, lack of 
commitment, stridency, and end runs to au-
thority. But process and procedural failure are by 
far the greatest culprits in failed negotiations. 
Therefore, serious thought has to be given to 
how the mediator or facilitator provides help 
to multi-party tables. 

Thought should be given to facilitation, media-
tion, conciliation, chairmanship or a combina-
tion of these. Also, due to the complex and la-
bour intensive nature of these large processes, 
serious consideration should be given to using 
a team of helpers (e.g. co-mediators, facilitators 
with administrative assistants etc.) These are all 
distinct meeting management and negotiation 
assistance technologies. Some are also useful as 
conflict resolution technologies. Those medi-
ating the process and those participating have 
a joint role to play in determining the desir-
ability and utility of any of these mechanisms. 
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8. How to Agree about Disagreeing 

Successful multi-party exercises usually can 
point to some operational document by which 
participants agree to be self-governed, particu-
larly in cases of disagreement. Sometimes it 
is an Agreement to Participate; sometimes a 
Terms of Reference; sometimes Operational 
Guidelines. In any event, it is always more 
thought-out than the standard Agreements 
to Participate which are typical of two-party 
situations. Settling the terms of such an op-
erational document in writing should consti-
tute an early effort of the multi-party table. 
Normally such a document will include: 

•	 confirmation of the nature of the table 

•	 how participation is organized 

•	 representation and entitlement to speak 

•	 negotiating principles to be adhered to 

•	 definition of the task (including any 
mandate) 

•	 confidentiality if it applies

•	 meeting procedure 

•	 publicity and the press, where applicable 

•	 generation of data and other forms of 
information 

•	 communication to and from any larger 
constituencies 

•	 involvement of facilitation and other 
expertise 

•	 funding 

9. How to Deal with Information 

One of the biggest tasks of many multi-party 
groups (and it should be attended to early) is 
generating information sets and information 
sources. Often these already exist. Participants 
will want to think about differing informa-
tion sources and types (including science, ex-
perience and traditional knowledge). “Infor-
mation battles”, which feature competition 
over highly prized data sets, are easily ignited 
where the table as a whole has not generated or 
ordered the data. So thought has to be given 
to this at the outset. 

10. How to Convene 

Much of the foregoing has to do with prepa-
ration for a multi-party exercise. The open-
ing event of some such exercises, particularly 
public ones, (the “convening event”) is a sym-
bolically and substantively important passage. 
Thought should be given to what rituals to in-
clude, what messages or personal appearances 
should be encouraged (Chiefs, Ministers, Pre-
mier, CEO’s) to establish that the table’s work 
is serious and is to be seriously regarded.

noTeS
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a Word abouT SKiLLS
When we speak of the “Skills” dimension of our 
triangle of Attitude, Process and Skill, we mean any 
specific action the mediator takes to encourage 
productive negotiation between the parties. 
The skills dimension includes any immediate 
behaviours, actions, and techniques intentionally 
used by the mediator to assist communication, 
encourage the parties to consider things more 
fully, notice things out loud as they happen 
and help the parties agree on their problem and 
identify interests.

The fluid and effortless application of mediator skills 
at a negotiation table is a noble attribute. Mediators 
can become agile in their listening capacity with 
experience and some measure of practice. Agile 
listening skills involve the mediator in:

•	 discovering hidden meanings

•	 infusing curiosity into the discussion

•	 disentangling confused information

•	 honing in on interests

•	 peeling away the non-essential and 
tangential 

•	 illuminating data and emotion

When the mediator elects to ask a question, 
reframe an accusation or intervene to refocus 
a tangential speech, she is applying a specific 
skill at the table. A well-executed skill often has 
an immediate effect. So, for instance, an open 
question may result in an immediate explanatory 
answer. Or the consequence of an artfully applied 
skill by a thoughtful mediator can also be subtle. 
The parties may be affected by the mediator’s 
interest in a recurring theme and may return 
to it later in the mediation, simply because the 
mediator acknowledged its apparent importance 
to the parties.

Listening is an activity. It is not simply passive 
hearing. Listening is intentional and elective; the 
mediator decides to do something specific in the 
moment and performs what he decides. When 
the mediator chooses to ask questions that invite 
commentary on interests, he is fully listening with 
agility by being responsive to the dialogue of the 
parties. When the mediator reflects a comment 
of a party, she is showing agility in her listening 
by testing the accuracy of her reception of the 
speaker’s message. Third party listening requires 
particular agility. In the skills that follow, look for 
examples of how ordinary listening skills have to 
be sharpened in the hands of a mediator.

As with the other dimensions of the triangle, 
it is desirable that the application of skills 
be congruent with process and attitude. If a 
mediator’s values include a conviction about 
the parties’ self-determination and sovereignty 
over their conflict and dispute, the mediator will 
select skills that emphasize the parties’ power and 
capacity to solve, rather than the influence of 
the mediator. As mediators demonstrate listening 
agility, the parties should benefit by taking greater 
control over the outcome of their problem and 
be empowered to discuss it more effectively and 
efficiently. 

The fluid and effortless 
application of mediator skills 
at a negotiation table is a 
noble attribute. Mediators can 
become agile in their listening 
capacity with experience and 
some measure of practice.
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LiSTeninG
Listening is the foundation of effective discus-
sion. It is the primary method for creating shared 
meaning and engaged interaction. Listening, as 
distinct from hearing, is an active and engaged 
process going far beyond passively “hearing the 
noise” generated during negotiation. Hearing is 
primarily an auditory function, whereas listening 
is a much more complete sensory experience. It 
includes:

•	 Interpretation 

•	 Deciphering 

•	 Accessing meaning 

•	 Gaining insight 

•	 Demonstrating attentiveness 

•	 Translating 

•	 Decoding 

•	 Learning 

•	 Identification 

•	 Reflection

Participants in mediation are often in a state of 
disagreement. Their capacity to listen is affected. 
They may quite naturally depart from understand-
ing, learning and identification (the primary purpos-
es of listening) and engage instead in defending, 
rebutting and judging. The tendency is to abandon 
effective listening habits and adopt communica-
tion behaviours which promote debate, positional 
bargaining, and competitive bantering. Mediators 
can help the parties resist this temptation by ap-
plying skills which encourage listening and discus-
sion. This requires practice, discipline and com-
mitment on the part of the mediator, as well as an 
attitude that always supports listening as a means 
of facilitating effective discussion. Listening gets 
activated by being watchful, attentive, engaged 
and curious; thereby demonstrating agility.

An accomplished listener attends to what each 
participant is saying. Attending to, or turning one’s 
mind to what is being said can take the form of a 
good open question (demonstrating curiosity and 
engagement), a summary (gathering up what has 
been said) , a paraphrase (seeking clarity and con-
firmation of understanding), or any other micro 
skill that encourages discussion and shared mean-
ing making between the parties. In this sense, lis-
tening is realized by the use of skills throughout a 
prolonged listening event with the intent of com-
pleting a communication loop. Mediators should, 
or course, be intentional about the skills they ap-
ply to support a prolonged listening activity. This 
will increase the quality of the participants’ dis-
cussion and in turn maximize their chances for 
agreement.
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The dynamiCS of a LiSTeninG CyCLe

The following diagram shows how the listening 
phenomenon, being the foundation of effective 
discussion, might be supported by the mediator 
with an inventory of listening skills and activities. 
In the interior circle of the diagram are specific 
skills that are being applied to establish joint 
meaning between the speaker, who makes the 
initial statement, and the other (the mediator or 

the other participant) in the discussion. In the 
exterior circle, in very rough proximity to each 
specific skill, are certain listening activities. 
Keep in mind that this is merely an example of 
a listening discussion and reinforces the need to 
be agile in the application of skills. A productive 
discussion need not follow the specific skills 
shown here:
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The artful use of questions is as essential in me-
diation as it is in cross-examination, police in-
terrogation or scientific research. However, it is 
fundamentally different in form from all these 
examples. 

When we speak of questioning, we are not simply 
talking about an excuse for convincing or a “way 
to teach without lecturing” (Susskind). Questions 
are essentially different from assertions, in terms 
of the intent of the user and what they inspire in 
the responder. As part of the inventory of agile 
listening skills, questions are often the main tech-
nique for uncovering interests and values. They 
also invite more detail, greater depth of meaning 
and option generation. They are a key component 
in the art of listening. 

Some purposes for genuine 
questioning are:

•	 to enquire to satisfy curiosity

•	 to evoke an idea or myth

•	 to fill an information vacuum 

•	 to provide a catalyst for conversation or 
interaction

•	 to illuminate objectives (interests) or 
values

When the mediator questions with agility, it is 
not for the purpose of teaching or repairing, but 
to illicit information, create listening opportuni-
ty and encourage exchange between the parties. 
Normally the direction of the question is to invite 
the speaker to respond to the other participant, 
not to the mediator.

e.g. “Serena, you might want to describe to 
Randall what efforts you have made to limit the 
losses you incurred using the rented equipment?”

In this example, Serena is being encouraged by 
the mediator to provide information and explana-
tion, perhaps even objectives, to the other party. 
If she starts directing her answer to the media-
tor, he will probably encourage her to respond to 
Randall. It is, after all, Randall with whom she is 
in dispute over the rented equipment. It is Serena 
and Randall, not the mediator, who have to make 
an effort at shared meaning.

noTeS

QueSTionS and QueSTioninG:  
enCouraGinG LiSTeninG
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Just as questions serve a multitude of purposes, 
they take a number of forms. Consider the fol-
lowing:

Direct questions—focused on a particular subject 
and becoming more specific with each question;

e.g. (mediator) “When you went to the annual 
meeting, what did you want to achieve?”

(speaker) “I intended to give them a piece of my 
mind about the share split!”

(mediator) “What was important to you about 
making that opinion known publicly?”

General questions —intended for anyone at the 
table and unfocused on any particular subject;

e.g. “What is it about continuing the litigation 
that brings any of you to this table?”

Limited information questions—may be ‘open’ 
(i.e. capable of an answer other than ‘yes’ or ‘no’) 
but give little information other than a simple 
fact;

e.g. “How much time did you have to consider 
Reginald’s proposal before the phone call?”

Closed questions—questions usually answered 
by ‘yes’ or ‘no’. These provide little information 
but move quickly from general to specific (deduc-
tive) often in an intentional way. The key charac-
teristic of a closed question is that the anticipated 
answer is buried in the question:

e.g. “Did you ever think you would recover 
completely from the accident?” (deductively 
inviting an answer buried in the question, 
rather than eliciting it from the speaker),

The answer buried in the question can also be 
highly suggested by the questioner:

e.g. “Surely you weren’t expecting the company 
to offer you that position after what you had 
done?” (raising the inference in the question 
that offering the position would have been 
unreasonable)

In addition to burying the anticipated answer in 
the question, the questioner can use an negative-
interrogative structure. The result is an even more 
intense inference of criticism of the speaker:

e.g. “Sandy, isn’t it a bit much never to have 
complained and then not to expect any backlash 
from management when you let the cat out of 
the bag?” 

Open questions—cannot be answered ‘yes’ or 
‘no’ but seek commentary about a general theme, 
usually in an effort to invite the revealing of in-
terests and moving from specific to more general 
content (inductive). This is usually done in an 
unstructured way and without suggesting an an-
swer in the question.

Open questions may be the singularly most im-
portant technique for encouraging the articula-
tion of interests. Because no answer is buried in 
the question (as is usually the case with a closed 
question) the speaker is free to ponder and ex-
pound. As the speaker moves from a specific idea 
to a more general focus, interests will often be 
expressed.

Consider the following four open question types, 
and pay attention to the “lead in” phrases (high-
lighted) which characterize each type.
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These are questions that seek a deeper mean-
ing. Probing includes prodding at an idea in an 
effort to dig for deeper meaning. It encourages 
self-scrutiny and examination. Often the deeper 
meanings expressed in response to probing ques-
tions are interests (needs, desires, concerns, fears 
and hopes). Responses to probing questions in-
form the speaker and will inform others at the 
mediation table too. Consider these examples of 
probing questions:

examples:

“ What more can you say about how you came to 
ask Ms. Dobson to take the class.”

“ What irritates you about how the company 
acted when you talked about the change in the 
system?”

“ What was it like when your sister called you 
back?”

“ What’s important to you about having the staff 
increase their expectations?”

These are questions that seek to illuminate an un-
clear meaning. Usually they will refer to a phrase, 
metaphor or idea that was expressed earlier. As 
well as clarifying, these question types may invite 
simplification. In posing a clarifying question, 
the questioner has to remember that the meaning 
(as distinct from the speaker) is unclear. So it is 
important to be gracious in recognizing the need 
for clarity. Consider the following clarifying ques-
tions: 

examples:

“ When you say ‘the contract,’ what do you 
mean?”

“ When you said ‘the perpetrator,’ what’s that 
all about?”

“ I think you said a moment ago, ‘Mr. Southeby was 
recovering.’ I’m not sure Jennifer understands 
what you mean.”

“ Can you tell Brock what you meant when you 
were talking about dealing with both debtors at the 
same time? It may not be clear.”

ProbinG QueSTionS CLarifyinG QueSTionS

noTeS
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These are questions that seek rationale for a com-
ment which is unexplained or hard to compre-
hend. Often justification is needed to explain an 
inconsistency between a stand taken or comment 
being made and an earlier stance or comment. In 
such cases, a well-framed justifying question can 
seek reasons for the inconsistency without blam-
ing the speaker for it. Consider these examples of 
justifying questions:

“ Earlier you said money was no object to you, yet 
now I think you’re saying that the budget figure 
was too high. What’s that all about?”

“ When you started this description, you said Mr. 
Sanderton was an irritating old man from your first 
encounter, but now you seem to be saying he 
is a sort of endearing and comical guy. I’m a bit 
confused about that.”

These are questions which raise hypothetical sce-
narios or ask about implications. They are char-
acterized by a “how” or a “what if” orientation. 
Consequential questions ask about potential out-
comes, encouraging the speaker to consider what 
will happen in a particular and concrete fact situ-
ation. Some examples of consequential questions 
appear below:

“ You know, we often have the view that we can well 
afford to send an unreasonable staff member down 
the road as you are suggesting, but I wonder what 
you think the down side of that might be for you 
in the workplace?”

“ If you accepted the proposal that the two of you are 
considering, how would you see making the quite 
considerable payments involved?”

“ What if you proceed with rebuilding the warehouse 
and your former disagreements rear their heads 
again? What will you do?”

“ What would have happened if you had 
contacted Ms. Canton yourself and made that 
very suggestion?”

JuSTifyinG QueSTionS ConSeQuenTiaL QueSTionS

noTeS
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refLeCTiVe SKiLLS

aGiLe LiSTeninG
Mediation is assisted negotiation – the addition 
of an assisting party in the verbal communication 
effort of at least two other parties. In that con-
text, a lot of statements are made in an attempt to 
communicate. Communication is really no more 
than an effort at making shared meaning. 

When a statement is made and is not captured 
somehow, there is no assurance that it has been 
received, adequately understood or sufficiently 
attended to. This is particularly true in situations 
of conflict and dispute. In other words, when we 
communicate, a statement seldom speaks for it-
self. That is particularly true when the statement 
is made in response to an open question. Once 
a question has been posed and a response has 
been given, a reflection of the response is usually 
needed to complete a communication cycle. The 
cycle of question-response-reflection completes a 
communication “loop”. It assures that a thought 
has been expressed and invites the chance that it 
has been effectively received.

Through these communication loops, mediators 
encourage an enhanced effort at shared meaning-
making. Mediators assist with both the process 
and mechanics of communication. Their objec-
tive is always to improve the parties’ opportunity 
to understand each other by clarifying intended 
meanings. 

Mediators assist with both 
the process and mechanics of 
communication. This means 
that mediators are not simply 
hearing the content of what is 
said, but exercising a range of 
attributes and abilities. 

Mediators work with special skill-sets to become 
“agile listeners”. This means that mediators are 
not simply hearing the content of what is said, 
but exercising a range of attributes and abilities. 
These include:

•	 Being watchful and attentive

•	 Noticing conspicuous ideas and information 
acutely and immediately

•	 Choreographing a conversation to maximize 
participation and efficiency

•	 Being sensitive to cultural (and contextual) 
preferences about communication and 
meaning-making

•	 Injecting a sense of curiosity and 
inquisitiveness 

•	 Illuminating metaphors and other symbolic 
expressions

•	 Deciphering, isolating and re-expressing 
important values, interests and emotional 
content

•	 Tracking, capturing and replaying key 
messages and information

•	 Emphasising common meaning and shared 
objectives

•	 Accurately gathering the details of consensus 
and agreement

One of the reasons mediators make such a lavish 
use of questions and questioning is to create listen-
ing opportunity. Questions unlock information and 
encourage a speaker to fully articulate ideas and in-
terests. But those articulations are often much less 
accessible to parties in conflict situations, where 
their capacity to apprehend incoming information 
is usually reduced. To avoid this, the mediator can 
make “reflective” statements that capture the gist of 
a speaker’s idea. They may also collect information 
into summaries and emphasize aspects of commu-
nication which might otherwise be lost.
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refLeCTionS
Agile listeners are accomplished at feeding back, 
publishing out-loud, emphasizing and replaying 
important messages and meanings. They use a 
variety of micro-skills to accomplish this for the 
parties which all fall under the general heading 
of “reflections”. Reflecting is the immediate act of 
capturing and noticing aloud something that a speak-
er said. It feeds back the statement similar to the 
way a mirror throws back an image. Reflecting 
can accomplish a number of purposes:

•	 checking the accuracy of what the receiver 
heard

•	 “replaying” what was said to emphasize it

•	 acknowledging the statement’s truth for the 
speaker

•	 de-escalating the emotional climate

•	 isolating the important meaning embedded 
in a statement or expression

•	 clarifying an unclear implication or idea

•	 causing the other party (or both) to hear a 
statement in a new and different way

•	 emphasizing interests and values

•	 encouraging further comment

•	 highlighting commonality and mutuality 

•	 assisting with the creation of shared meaning

noTeS
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Much of what the mediator does is reflective. She 
punctuates the parties’ negotiation conversation 
by periodically reflecting important meanings as 
they arise. This creates a pause in the discussion 
and ensures completion of communication loops. 
Doing this effectively “in the moment” requires 
skillfull agility. Two particular micro-skills which 
help to accomplish this are: 

reSTaTinG

Feeding back the statement, being true to the con-
tent without repeating it back word for word (par-
roting). This skill hones in on specific meaning 
and makes different word choices to replay it. The 
emphasis is on mirroring back the content of the 
speaker’s statement with accuracy and clarity. 

e.g. (mediator, open question) “What was 
important to you about seeing the layoffs 
phased in?”

(speaker, response) “There was a lot of anxiety 
among staff and I didn’t want them being 
unproductive. I also had a lot of respect for some 
of the employees who had been with us for a 
long time.”

(mediator, restating) “So, you didn’t want 
production falling off since staff were worried and 
also cared about some of the staff since they had 
been with the department for ages.”

The restatement picks up each element of the 
speaker’s statement but avoids using the same 
words as the speaker.

ParaPhraSinG

Paraphrasing goes a step further than restating be-
cause it involves editing. Paraphrasing recognizes 
and isolates important elements of discussion. 
By selecting a different emphasis from that of 
the speaker, the mediator can reduce negativity, 
“clean-up” confrontational language and specifi-
cally isolate interests and values as they arise. 

As a reflective micro-skill, it allows the mediator to 
take some “poetic license” in the way he chooses 
to feedback and build understanding. Paraphras-
ing encourages reading between the lines and in-
volves some guess work about what is motivating 
the speaker’s assertions.

e.g. #1 (mediator, open question) “What 
was important to you about seeing the layoffs 
phased in?”

(speaker, response) “There was a lot of anxiety 
among staff and I didn’t want them being 
unproductive. I also had a lot of respect for some 
of the employees who had been with us for a 
long time.”

(mediator, paraphrasing and electing to 
go with one part of the statement because 
in context it seems most important to the 
speaker) “So you were concerned about some of 
those longstanding staff who seemed particularly 
exposed in the layoff situation.”

e.g. #2 (mediator, open question) “What 
was important to you about seeing the layoffs 
phased in?”

(speaker, response) “There was a lot of anxiety 
among staff and I didn’t want them being 
unproductive. I also had a lot of respect for some 
of the employees who had been with us for a 
long time.”

(mediator, paraphrasing to emphasize an 
interest of the speaker) “There were real fears, 
then, that an immediate layoff across the board 
would reduce the output of the department and 
you had that in mind.”

In both examples, the reflection is a paraphrase of 
the speaker’s response. It may not be faithful to 
the speaker’s exact content but elects to “go with” 
some aspect of the statement to test the speaker’s 
intent and encourage disclosure of interests.
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SummarizinG

Gathering details (usually interests) into an in-
tegrated statement. Summarizing is an extended 
reflection that feeds back larger portions of the 
discussion. It is intended to capture lists of im-
portant information and particularly to highlight 
groups of interests that have surfaced during the 
parties’ negotiation. It is a tool for “boiling down” 
and “summing up” important components of 
conversation. As mentioned in the process frame-
work, summarizing is used by the mediator in 
Stage II to reflect the different narratives around 
the table. It also serves an important role in Stage 
III allowing the mediator to regularly feed back 
the multitude of interests that should inform the 
parties’ solution-making efforts. 

e.g. (mediator, open question to speaker 1) 
“What was important to you about seeing the 
policy changes phased in gradually?”

(speaker 1, response) “There was a lot of anxiety 
among staff and I didn’t want morale to be 
negatively impacted. I also have a lot of respect 
for the changes the team has undergone in the last 
year or so and did not want to overwhelm them.”

(mediator, paraphrasing to emphasize an 
interest of the speaker) “There were real 
concerns, then, that an immediate policy shift 
would affect employee relations and office 
atmosphere. It also sounds like it is important 
to recognize what the section has already gone 
through.”

(speaker 1, response) “Well, sure; but also that I 
wanted the program to maintain its client service 
orientation and ensure that the senior team 
members were fully on board with the changes”.

(mediator restating to speaker 1 and open 
question to speaker 2) “It seems, Sylvie, that the 
positive reputation of the department’s services 
and the buy-in of important team members were 
also motivations. And what about your experience 
as a manager when that happened, Chang?”

(speaker 2, response) “Well obviously 
client service is what it’s all about, not to 
mention the importance of having key players 
supporting the changes. But I also think more 
could have been done to increase the pace of 
implementation. I mean, it wouldn’t have 
taken much for supervisors to call a couple of 
meetings and institute the changes in a much 
shorter time frame.”

(mediator, paraphrasing speaker 2)  
“So you were hoping for a more rapid uptake of 
the new policy direction and wanted team leaders 
to take a more proactive role with regards to 
implementation.”

(speaker 2, confirming) “That’s for sure!”

(mediator summarizing the joint interests, 
then the individual ones not shared)  
“So, to take stock of what you’ve said, you are 
both concerned about how the policy changes 
will be implemented and want to ensure that 
client service remains effective and responsive 
during the transition. It also sounds like you both 
need the leaders in the team to be committed to 
the changes and support their implementation. 
Sylvie in particular desires recognition for 
what the team has already been through and is 
concerned about impacts on morale, and you 
Chang are hoping for greater efficiency and want 
more supervisory support.”
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refoCuSinG

Drawing a speaker back to the subject and leading 
them in a direction that should be more produc-
tive to the negotiation. Refocusing may be needed 
when someone strays off topic either intention-
ally or habitually or becomes tangential. This skill 
can also be used to refocus parties back to their 
interests when they become bogged down in dis-
agreeing over positions.

To refocus effectively and honestly, the mediator:

•	 interrupts to note the off topic, avoidance or 
tangent of the speaker,

e.g. “Excuse me Chantal, you seem to be moving 
further into another aspect of the partnership 
agreement…”

•	 acknowledges the direction the speaker was 
headed and encourages returning there,

e.g. “which you may well need to attend to a little 
later on…”

•	 takes the speaker back to focus on the subject 
that was left behind.

e.g. “but before you do that, I think you were 
describing how the previous clause came into 
effect and Albert may need to hear more about 
that…”

example 1
(speaker, who has been talking about how 
problems with a partner in the company 
were apparent for a long time, then straying 
off topic...) “Well I suppose I could have seen 
the problems coming when I spoke with Jennifer 
but she has always been hard to pin down and if 
James had been more involved I think the budget 
discussion, which we haven’t talked about yet 
by the way, would have been very different. For 
instance...”

(Mediator refocuses) “Hang on, Juliette...
you will likely want to talk about James and 
the budget discussion in a moment. Before that 
happens, you were saying you might have seen 
the problems coming and that’s intriguing. Say 
some more about that...”

example 2 
(speaker ranging off on a tangent, as a 
communication trait or style) “Mother never 
would have wanted me to be left out of dad’s 
will this way. She always treated us kids equally 
when we... (brief pause) I mean, we had this 
cottage, when we were young and we used to go 
there - it wasn’t a big deal...the Jeffersons and us 
would use it; old Bob Jefferson was mum’s best 
friend and he had this amputated leg, wow—no 
one could believe how he got around, and 
another thing...”

(Mediator refocuses) “Excuse me Amir, before 
you describe Bob and other things about the 
cottage (which you may want to return to in a 
bit), you were saying that you thought equality 
was important to your mum so continue talking 
about that could you...”
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muTuaLizinG

Drawing connection between parties about a 
fact, feeling or interest. The mediator may notice 
similarity or identification about something that 
the parties don’t see because of their fixation and 
preoccupation with their differences. The media-
tor should periodically emphasize points of con-
vergence, agreement or similarity between the 
parties. Mutualizing is also useful to reflect joint 
interests which the parties need to be reminded 
of as they consider crafting solutions.

example 
(Mediator mutualizes) “You seem to want to 
return to the differences you have about how the 
promotion was determined and announced. What 
I am also hearing loud and clear is that both you 
and Sheila want the company to advance and 
you equally see lots of potential in the future.”

normaLizinG

Expressing, either through an empathic response 
or a simple observation, that an opinion, feeling, 
behaviour or action is not an aberration. Fre-
quently, parties in conflict feel that their experi-
ences are abnormal and unusual. It is often useful 
for the parties to hear that what they are chal-
lenged by is not wildly out of the ordinary and by 
inference, they can handle it.

example 1
(Mediator normalizes, after Andrew has 
interrupted Sonya by trying to correct the 
facts) “...excuse me, Andrew, I know it is very 
difficult to listen to things you disagree with 
and keep silent - that’s hard for anyone. In my 
experience, it is not unusual for people in a 
situation like yours to want to correct the facts 
and set things straight immediately.”

example 2
(Daniel) “You would think it might be easier to 
get back on the job after being on sick leave for 

the past four months but it’s damned hard you 
know and (eyes fill with tears) you just wonder 
whether you’ll ever be truly accepted by other 
team members; I can’t explain it really - oh, 
well…never mind.” 

(Mediator normalizes) “It must be very difficult 
to experience what you’re describing; and I 
frequently hear people who have had extended 
time off because of illness having trouble putting 
it all into words. Many people find that and it 
takes them time to be able to express what they’re 
going through.”

immediaCy

Noticing a behaviour, activity or comment in the 
moment that it occurs and questioning its oc-
currence, usually in terms of process. That may 
happen as genuine curiosity (to inform the par-
ties about something the mediator notices) or to 
critically question an action. Using immediacy re-
quires listening agility and heightened powers of 
observation. This allows something to be noticed 
the very moment it occurs so that its relevance is 
not lost or forgotten.

example 1
(Mediator uses immediacy to notice a specific 
behaviour) “I can’t help but notice, Jocelyn, at 
the very moment Morag began talking about the 
second phase of the subdivision, you turned your 
chair to the side and started going through the 
magazine. What about that subject has caused 
you to change your level of attention?”

example 2
(Mediator uses immediacy to question the 
relevance of a metaphor) “You know, that’s got 
to be the third time someone in this discussion 
has used the metaphor ‘dark side’. I wonder 
what’s going on when that image seems to present 
itself because it seems quite specific to your 
negotiation.”
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reframinG

Since mediation often occurs between people ex-
periencing tension, it is not uncommon to hear 
accusation, negativity and rigidity as part of their 
communication dynamic. When that happens, a 
mediator has to be aware that communication is 
temporarily in trouble. Little effort is being made 
to create shared meaning when a participant in 
a negotiation is hurling insults, expressing hope-
lessness or staking positional ground. 

Examples of the kind of behaviour we are focus-
ing on are:

•	 Accusation

e.g. “He’s a completely dishonest person and 
always has been.”

•	 Negativity

e.g. “There’s no point in continuing this 
discussion. It’s going nowhere.”

•	 Rigidity

e.g. “I’m not budging one cent from the offer 
I have made. Not a penny.”

Sometimes a statement will be made that contains 
all three behaviours:

e.g. “I’m not budging one cent in a hopeless 
discussion with a habitually dishonest person.”

These comments are all too familiar to us. That 
is not only because we run into them in media-
tion during the negotiations of others. We also 
identify with these comments ourselves! At weak 
moments, we all make comments that are accusa-
tory, negative and rigid. Why do we do so? 

There may be a variety of answers to that question. 
But in the context of a negotiation or difficult 
conversation you are mediating, it is likely that 
these comments arise when participants experi-
ence that their interests are not being addressed 
and adequately acknowledged. So, for instance, I 
may call you dishonest when I have a need for ac-
curacy. Or you may tell me I’m wasting your time 
when you want to see progress. Or I may refuse to 
consider any alternative perspective when I fear 
venturing into unfamiliar territory.

Accusatory, negative and rigid statements are the 
language of a negotiator whose interests are not 
being addressed. Our natural response may well 
be to:

•	 correct what is being said (assert facts and 
information)

•	 give increased assurance that all will be well 
(placating)

•	 refuse to get involved in the discussion 
(avoidance and disengagement)

•	 rise to the occasion by escalating the 
discussion (counter attack)

All of these techniques will not be productive 
since it is an unaddressed interest that needs rec-
ognition. 
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Unaddressed interests can be recognized if the 
mediator will take a moment to reformulate the 
comment. While reformulating, she will also 
name the interest she thinks is missing for the 
speaker. That activity is called “reframing” the 
statement and requires acute listening agility. 
Look at the following example:

(Speaker): “He’s a completely dishonest person 
and always has been.”

(Mediator, reflecting): “Your experience 
has been that his honesty has always been 
questionable.”

(Speaker, affirming): “Absolutely. He can’t be 
depended on for what he says.”

(Mediator, reframing the comment and 
naming an unaddressed interest for the 
Speaker): “So, for you to be satisfied with this 
discussion, you need certainty about the truth of 
what’s being said.”

In this reframe of the speaker’s comment, the me-
diator has moved from accusations of dishonesty 
to naming the specific need of the speaker that 
must be addressed if the speaker is to have a sat-
isfactory discussion. The reframe does not judge 
the accuracy of the speaker’s accusation, but fo-
cuses on what is missing for the speaker.

Unaddressed interests can be 
recognized if the mediator 
will take a moment to 
reformulate the comment.

noTeS
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You will have noted that the mediator 
went through specific steps in 
reframing the comment. They were:

1. Listen and Guess at the unaddressed 
interest (what’s motivating the 
speaker?)

2. Reflect back the statement (do not 
react – instead restate or paraphrase 
to confirm your understanding and 
allow yourself to catch your breath)

3. Reframe the statement by:

•	 Giving it a future focus 
(transports thinking into a 
preferred future scenario)

•	 Naming the unaddressed interest 
simply and explicitly (listening 
and capturing the unaddressed 
interest out loud)

•	 Without dictating a solution 
(don’t prescribe how the interest 
will be met)

example
( Speaker, looking across the table at Dravindar, 
the other participant): 

“ You’ll never change. All you care about is the 
money. You’re quite content to underpay the 
staff and shortchange our best customers.”

(Mediator):
1. Listen and Guess at unaddressed interest

(thought, in context: “This is probably a 
concern about reputation and a desire for fair 
treatment”)

2. Reflection: “So you think Dravindar’s main 
goal is financial and other considerations take 
a back seat.”

(Speaker):
“ Sure. That has been the main problem in our 
work from the beginning.”

(Mediator):
3. Reframe:

•	 Future Focus: “So for you to be content 
with any arrangement between you…”

•	 Name Interest Simply and Explicitly: 
“ …you want fairness and your reputation 
protected.”

•	 Without Dictating how that will happen.

(Speaker):
“Exactly. Businesses are built on reputation.”
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example
( Speaker, leaning back in his chair with arms 
folded): 

“ This process is bogus. Catherine says she’ll 
produce the figures but doesn’t even bring 
the financial statements. What kind of 
nonsense is that!”

(Mediator):
1. Listen and Guess at unaddressed interest

( thought, in context: “This is probably a need 
for information and some frustration about not 
seeing the expected documentation.”)

2. Reflection: “So you were counting on the 
financial information and Catherine hasn’t 
produced that yet.”

(Speaker):
“ That’s about the size of it! I’m being asked to 
make decisions on sheer conjecture.”

(Mediator):
3. Reframe:

•	 Future Focus: “So if you are to come to an 
agreement today…”

•	 Name Interest Simply and Explicitly:  
“ …you need clear information and proof of 
the figures.”

•	 Without Dictating how that will happen.

(Speaker):
“ Well, sure. That’s the least we both would 
expect.”

noTeS
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PoWer
old approaches to Power 
and the mediator’s response
Mediators are fascinated and occasionally con-
cerned about how power is at work in the negoti-
ations they assist with. Although much has been 
written about power, authority and influence, 
they remain only vaguely understood. Responses 
to manifestations of power in a negotiation tend 
to be circumstantial rather than intentional and 
thought out. In power situations, we tend to act 
or react “from the hip” more often than out of 
principle.

Conventional definitions of power correspond 
to our primitive approaches to addressing it. 
Power is all about the ability to affect something 
or someone. A person is regarded as powerful in 
a negotiation when he is able to do something 
others cannot. That will be the case whether the 
power is based in the actor’s authority or not. 

Even less clear than our definition of power is 
identifying an appropriate role for third party me-
diators when power is at work. We are unsure of 
the proper limits of our intervention particularly 
where we seek to “keep out of content”. Where 
we do elect to intervene, effectively addressing 
power disproportion between the parties is no 
easy matter.

Conventional definitions  
of Power
Conventional definitions of power in the context 
of negotiation include:

•	 “ The ability of a negotiator to influence the 
behaviour of an opponent.” (Karrass)

•	 “ The capacity of one party to produce intended 
and foreseen effects on others.” (Wrong and 
Swingle)

•	 “ The ability to influence or control others.” 
(Davis and Salem)

•	 “ Control of or access to emotional, economic, 
and physical resources desired by the other 
person.” (Haynes)

Conventional ideas about 
Sources of Power
Power is said to be apparent and active in a 
“source”. That is, power does not exist in a vac-
uum; it gets exercised from an originating place. 
These places (sources) include belief systems, per-
sonality, self-esteem, gender, selfishness, force, 
income, assets, knowledge, status or age, and edu-
cation (Neumann). Some writers include formal 
authority, reward and punishment, charisma, 
expertise, money, physical appearance, race and 
class, age, verbal ability, numbers, secrecy, sex, se-
ductiveness, honesty, and synergy (Moore).

In conventional analyses of power imbalance dur-
ing a negotiation, the source of one person’s power 
is seen to overwhelm that of the other. So, a bank 
(economic source of power) is seen to be more 
powerful in a negotiation with a borrower. That 
causes an “imbalance”. Imbalance in power thus 
occurs whenever “one party has a great deal more 
real or perceived power than another.” (Mayer).

SPeCiaL iSSueS in mediaTion
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approaching Power differently
a. Seeing power as “disproportion”
It is not sufficient to regard power as a commodity, 
of which one party has an excess. Power is appar-
ent in all relationships. In fact, it is the relational 
nature of power (between negotiator’s for instance) 
that is interesting. Although power is seldom equal 
in negotiation, significant power disproportion 
presents a potential threat to reciprocity. Media-
tors need not regard this disproportion as a chal-
lenge in all situations. The mediator could simply 
analyze the disproportion in power between the 
participants and decide whether the disproportion 
is so severe that it presents a threat to reciprocity. 

It is important to remember that power never ex-
ists in one of the participants alone; it exists be-
tween them. If there were no negotiation to medi-
ate, there would be no power to address. It is the 
dynamic of the disproportion, not the fact of the 
imbalance, which illustrates power at work.

Following the disproportion analysis, the more 
influential (i.e., “powerful”) party does not need 
control. Rather, the power inter-relation between 
participants needs assistance so the disproportion 
can be effectively addressed. The disproportion 
cannot be addressed effectively by the mediator. 
It must be addressed by the parties themselves. 
But since the parties are least interested in facing 
the power disproportion and identifying its effect 
on their negotiation, it has to be brought to their 
attention. If the mediator chooses to point out 
the disproportion and its threat to the inherently 
reciprocal nature of negotiation, the dispropor-
tion is unmasked and an opportunity for the par-
ties to address it is before them.

The mediator’s Goal: 
stop balancing; start talking about the joint 
challenge posed by the disproportion.

Strategy: 
Recognize, Assess, Unmask, Invite or Require.

Looked at in this way, power is seen as a com-
modity. Where there is too much of it, an imbal-
ance occurs. The imbalance must be addressed or 
the power-rich party will overwhelm the impov-
erished party and the negotiation will be unfair. 
It follows, in this conventional analysis of power 
in negotiation, that the mediator should be the 
prime influencer in balancing power. Where there 
is too much power, the vessel of the power pro-
ficient party must be tapped and drained; where 
there is too little, the vessel of the underpowered 
(impoverished) party must be topped up. But the 
challenge this conventional power balancing ap-
proach presents for thoughtful mediators is “what 
business do I have questioning one of the player’s 
power when the content of the dispute is in their 
hands, not mine?”

Normally, this question is answered by the fun-
damental expectation that negotiation must be 
“fair”. Negotiation is fair when it is genuinely and 
fully reciprocal. The greater the reciprocity - shar-
ing of information, procedural even-handedness, 
accepting the other’s objectives as real - the greater 
the fairness of the negotiation. Since mediation is 
little more than assisted negotiation; the impor-
tance of reciprocity in mediation is also essential.

Mediation is also thought to be a fair process at 
its core. For one participant to overwhelm the 
other through greater power threatens the essen-
tial fairness of the process and is seen to require 
attention. If the mediator decides to balance the 
overwhelming power, the mediator is thrown 
into the fray, having to decide how far to go in 
that task. This threatens neutrality, impartiality, 
the parties’ autonomy, and the mediator’s cred-
ibility as an influencer of process.

Thus mediators have long been in a quandary 
about how to address power and to what extent 
to get involved in power at all.
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The goal in all cases is to have the parties treat each 
other as equals and demonstrate reciprocity in their 
negotiation. But in most cases of power dispropor-
tion, one of the parties has no desire to do this. 
In fact, his objective may be to flaunt dominance 
power. So the mediator either wades into the con-
tent (risking her neutrality and general usefulness 
in doing so) or looks at how she can invite or re-
quire each party to address the disproportion that 
challenges their ability to continue to negotiate.

b. addressing power disproportion
The mediator’s effectiveness lies in making the 
parties aware of the disproportion without ascrib-
ing blame, inviting them to address it, observing 
consequences and providing process skills and 
advice when needed.

The procedural response called for in these situa-
tions of disproportion is fourfold:

1. RECOGNIZE: Realize that power is at work 
before you and appears disproportionate in a 
way which is affecting the negotiation. 

2. ASSESS: Decide whether the disproportion 
in this case is so severe that even-handed 
negotiation will be impossible if it is not 
addressed. If so, think about what would be 
effective to address “dominance power” in 
this disproportion.

3. UNMASK: Reduce the secrecy or superiority 
of the disproportion by being verbally frank 
about it and the effect(s) it is having on the 
negotiation.

4. INVITE/REQUIRE: Ask the participants 
to consider what they will do to deal with 
the disproportion and be ready to help 
implement their idea. In some cases, you will 
feel so strongly about the nature of the power 
disproportion that you will be requiring a 
change. 

example:
1. RECOGNIZE (mediator’s thought...) “The 

employer (Sylvie) in this dispute has just said 
for the third time that the employee (Ron) 
isn’t going to understand the productivity 
problems connected with the employee’s 
requests. The knowledge power between these 
two is disproportionate and is repetitively 
asserted by Sylvie; so much so that the 
employer is able to rely on the employee 
continuing not to understand.”

2. ASSESS (mediator’s thought...) “If this 
disproportionate power situation continues, 
the employee will be kept permanently in the 
dark and the employer will be able to rely 
on that in such a way that a truly reciprocal 
negotiation won’t be possible.”

3. UNMASK (mediator, speaking) “You 
know, it is clear to me as an observer of your 
conversation thus far, that you, Sylvie, are 
convinced that Ron will not comprehend 
the productivity problems and it seems to 
me that it’s going to be hard for you to talk 
openly and even-handedly in this situation 
when that misunderstanding continues to be 
maintained.”

4. INVITE (mediator, raising a question) 
“What might the two of you do to address 
that difference in understanding here and 
now so it doesn’t get in the way of you both 
making progress?”
 
or REQUIRE (mediator, making a point) 
“If you are going to be able to solve your 
disagreement you are going to have to have 
shared understanding of the productivity 
problems. How are you going to achieve 
that?”
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What tools do mediators use to help people find 
solutions to their disputes? How far will the par-
ties go “outside the box” of the usual repertoire 
of conventional resolution options? How can the 
mediator catalyze enhanced opportunities for res-
olution when the parties are used to the limits of 
what an adjudicator would do? These questions 
are in the mediator’s mind when the parties turn 
to generating a solution. The answer lies in in-
viting the parties to move beyond their conven-
tional thinking and often beyond their comfort 
zones. How much appetite do they have for their 
own creativity and imagination?

Creativity
Creativity involves looking around, through, 
and past old problems in order to arrive at new 
solutions. The mediation process becomes highly 
constrained and limited when either party focuses 
only on obstacles or points of disagreement; de-
featist attitudes reduce the parties’ inclination to 
harness novelty in their problem solving efforts. 
Creativity is then needed to see around and be-
yond these obstacles. The mediator, by harness-
ing the things that facilitate creativity, can foster 
an atmosphere conducive to creative thinking 
and solution making.

Mediators have to develop a creative thinking 
orientation if they expect to help participants in 
mediation produce solutions that “look around, 
through, and past old problems in order to arrive 
at new solutions.” Such an orientation has four 
important features:

1. Preparation: the parties should be readied for 
thinking beyond conventions.

e.g. “Now, I want to suggest that everyone takes 
a step back and gets ready to think about what’s 
going on here in different terms. I think all of you 
will benefit from applying new lenses to viewing 
your common problem”

2. incubation: options that arise through a 
creative process have to be thought about and 
examined.

e.g. “How about the two of you slow down for 
a moment and just let these new ideas settle in 
for a bit and digest what they might mean to 
moving things forward”

3. illumination: as attractive features of creative 
ideas are noticed, further ideas are inspired.

e.g. “It strikes me that Fernando’s suggestion of 
a complete re-organization of the business has 
some attractive elements to you Charlene which 
included a reference to…”

4. revision: fine-tuning and polishing are 
important to a creative product.

e.g. “Given there is general agreement on the 
path ahead and especially considering the new 
elements that came up today, you should now 
turn to detailing how things will be preformed 
and implemented. You might want to start with 
scheduling and notification procedures…”

The answer lies in inviting the 
parties to move beyond their 
conventional thinking and 
often beyond their comfort 
zones.

CreaTiViTy and imaGinaTion in SoLuTion maKinG
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imagination
Creativity is assisted by imagination. Imagination 
is the capacity of the human mind to form im-
ages that lead to the attainment of meaning. 
One implication of imagination is its capabil-
ity to assist in re-describing reality. In solution-
seeking terms, that may mean the ability to move 
through and beyond orthodox outcomes by the 
use of unconventional decision tools. It is imagi-
nation that catalyzes that movement.

Imagination is thoroughly distinct from fantasy; 
that is, although an image may evoke a situation 
which could never be real, imagination is more 
often conditioned by our perceptions of reality 
and most often expressed in concrete terms. It is 
precisely because imagination can produce a re-
described or re-framed reality that it is such an 
essential tool in option generating and solution 
making.

The Conventions
Both creativity and imagination tend to subvert 
conventions and norms. They move beyond 
the usual constructs for solution making. These 
constructs would limit solutions by being bound 
to the strictures of legal, social and performable 
norms. In terms of solution making, the parties 
often tend to express conventions and norms as: 

1) How much loss can we jointly take?

2) What is usually done in these cases?

3) What do others do in this situation?

4) What have I done before; how can I repeat it?

5) What do the courts do?

6) How can I export the negative elements 
of this problem (loss, risk, undesired 
consequences, and unknown conditions)?

beyond the Conventions
To activate imagination for most of us is no small 
task. Thought can be given to:

a) Prospective Imagination: This involves send-
ing oneself into a future scenario to craft out-
comes for unproven circumstances. The par-
ties have to transport the resources at their 
disposal into an only partially known future 
situation. “Imagine ourselves five years from 
now with this problem solved. What would 
have to have been decided today to accom-
plish that?”

b) Retrospective Imagination: This implies 
looking backward in order to see the way 
forward. The parties have to imagine “what 
things might have been like today if…” there-
by looking backward to redefine a better pres-
ent scenario. That, in turn, will change their 
unknown future. Identification of causes, 
origins and “what was missing last time…” 
are all tools for doing this.

c) Use of Language: Mediation is an art and 
science set in a verbal medium. So the mean-
ings of words, interpretation and definition 
are all enormously important in resolution 
making. The mediator has to encourage the 
parties to think in constructive metaphors if 
their imaginations are to be encouraged. So, 
verbs like “craft, construct, design, draft, find 
discover, conceive” (in preference to “choose, 
select, award”) may all be intentionally intro-
duced to encourage parties to move beyond 
their conventions. In addition, the mediator 
should seek to focus the parties on common 
metaphors to stimulate creative option gen-
eration (e.g. “Seeing as you’re both acknowl-
edging that rebuilding the work team is an 
‘uphill climb’, what would it take to make 
your steps lighter?”)
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The mediator as Catalyst
Mediators have a procedurally influential role to 
play in encouraging and inspiring the parties to 
move beyond their orthodoxies and conventions 
of thought and beyond the contextual and cul-
tural circumstances which bind their resolution 
making. 

Mediators often do this with questions that 
expand or delimit. Some examples are:

a. expansive open Questions:

•	 What do you hope to achieve?

•	 What would it mean to have this all worked 
out?

•	 What are you willing (or not willing!) to do 
to find an outcome?

•	 What negative consequences can you 
anticipate?

•	 What did you start negotiating for?

•	 What will you do (or are prepared to do) to 
make an outcome acceptable?

•	 What’s your joint ethic and what morality 
do you want to promote here?

•	 What will you need to secure your 
agreement? (paper, security instruments, 
external ratification).

b. delimiting open Questions:

•	 Where are potential weak spots in this idea?

•	 Who else (what else) has to be involved 
or consulted? (additional resources, 
conditions, precedent).

•	 What review or monitoring needs to be 
included here? (execution plan, triggers for 
future activity, dispute resolution clauses).

•	  In sum, the mediator should keep in mind 
the following in order to promote, catalyze 
and inspire creativity and imagination:

•	 Ready the parties to expand their thinking

•	 Encourage the negotiators to consider and 
carefully reflect on their novel ideas

•	 Notice creative linkages and help the 
parties draw connections between their 
imaginative efforts

•	 Emphasize the importance of detailing and 
particularizing creative options

•	 Help guide the parties away from 
conventional problem solving thinking

•	 Introduce and encourage the use of 
prospective and retrospective imagination

•	 Maximize the use of metaphor, both in 
terms of describing the activity of problem 
solving and using it as a catalyst for 
imaginative engagement

•	 Apply expansive and delimiting questions

•	 Encourage, inspire and enthuse; remind the 
parties of their creative accomplishments 
and congratulate them for thinking 
unconventionally
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aGreemenT To ParTiCiPaTe in mediaTion

 Between;  DANIELLA McILROY 
(in this agreement, referred to as one of the “parties”)

 And;  WESTERN ONMISCIENCE COMMUNITY COLLEGE 
 (in this agreement, referred to as one of the “parties”)

 And;  Marty Mediator (in this agreement, referred to as the “mediator”)

The parties agree as follows:

1. The parties retain the mediator to assist them in the resolution of matters of disagreement 
between them.

2. The parties understand that mediation is a process of negotiation in which they will be 
assisted by the mediator, as an impartial third party, to identify and address the matters of 
disagreement and develop a jointly acceptable resolution of them. 

3. It is understood that, during the mediation session, the parties may meet jointly with the 
mediator and the parties may meet privately with the mediator. Where the parties are 
accompanied by lawyers, they may meet privately with their lawyers at any time and may 
meet with their lawyers and the mediator.

4. The mediator may make procedural suggestions or recommendations at any time before or 
during the mediation and the parties are to free follow or reject the mediator’s advice.

5. Since mediation is a process of negotiation which relies on the accuracy of information, 
the parties agree that information which is relevant to the matters of disagreement will be 
disclosed by each party honestly, in good faith and without deception.

6. The parties agree that the full disclosure described in paragraph 5 is subject to either 
party’s express request to the mediator that he keep a particular piece of information 
in confidence. In the absence of such a request, the mediator is free to fully disclose to 
either party any information provided by the other party or any information of which he 
becomes aware that is relevant to the matters of disagreement.

7. The parties acknowledge that the mediator is a (here insert any professional designation 
where mediation is being conducted separate from the conventional practice of that 
profession; e.g. psychologist, lawyer). However, it is understood that he is impartial and 
is not acting for any party in the mediation. The parties will seek whatever legal or other 
advice they may desire before, during and after the mediation session and hereby give the 
mediator permission to communicate with any lawyer identified as acting for any party. 
The mediator may draft a document to record or report on a consensus reached by the 
parties and may provide a copy to any party’s lawyer who has been identified.
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8. The parties acknowledge that mediation is a negotiation process undertaken in an effort 
to settle the matters of disagreement. Accordingly, all communications during mediation, 
whether made while parties are present with the mediator or in private meetings of any 
party with the mediator, are made without prejudice. The parties intend that all such 
communications should be confidential and non-compellable in any legal or other 
adjudicative proceeding.

9. The parties agree that the mediator will not be asked or required by or on behalf of any 
party to the mediation to give evidence, provide information or produce documents 
in any legal or other adjudicative proceeding concerning the content of the mediation 
session.

10. The parties agree that paragraphs 8 and 9 will not apply where:

a. the mediator is obliged by law to report to a third party,

b. a Court orders information, documents or evidence to be given, or

c. the mediator determines that personal safety requires that a report be made to 
a third party.

11. The parties agree that the mediator will be paid at the rate of $____ per hour plus all direct 
out of pocket expenses and applicable taxes. Fees will be charged for the actual time spent 
in preparation, pre-mediation communications, the mediation session, any reporting or 
drafting of consensus and any other work specifically requested by the parties. Unless 
otherwise agreed at the mediation session, the parties agree to pay the mediator’s charges 
in equal shares within 30 days of the date of the mediation invoice. Where the parties are 
represented by lawyers, the mediator’s invoice will be sent to the parties’ lawyers.

This agreement entered into on the  day of, 201  at, British Columbia.

DANIELLA McILROY

for WESTERN ONMISCIENCE COMMUNITY COLLEGE

Marty Mediator 
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GLoSSary
Adjudication – any method of dispute resolution 
in which an expert, impartial, neutral third party 
imposes a solution upon the disputants after rep-
resentations made by them. 

Arbitration – a process of dispute resolution in 
which an impartial third party decision maker is 
(usually) either appointed by contract or statute 
or chosen by the disputants. The decision of the 
arbitrator is usually unappealable.

Attending – the skill of paying an appropriate 
measure of visual and verbal attention to each 
participant in a dispute. 

Attitude – the bundle of values, beliefs, philoso-
phies and theories which motivate us in dispute 
resolution. Foundational qualities which inform 
our identity in the dispute resolution event.

Bargaining – a process of give and take in which 
the parties try to reach a mutually acceptable out-
come, often by trade-off or compromise.

BATNA – stands for “best alternative to a negoti-
ated agreement” and refers to any next best pro-
cess or step which a disputant would take if an 
agreement could not be concluded through nego-
tiation.

Caucusing – the mediator meeting alone with 
one disputant or the disputant and counsel.

Collaborative – demonstrating a style of conflict 
which is as assertive in respect of one’s own in-
terests as it is cooperative towards another’s in-
terests.

Competitive – demonstrating a style of conflict 
which is exclusively assertive of one’s own inter-
ests.

Complementary Solution – an outcome in 
which the interests of the disputants, although not 
identical, are mutually accommodated. 

Compromise – an outcome in which each dispu-
tant has lost or forfeited interests in order to reach 
a solution.

Conciliation – a method of dispute resolution in 
which an expert, impartial, neutral third party 
assists the disputants by meeting with them in 
separate sessions with the purpose of bringing 
them to a reconciliation.

Conflict – divergence of goals, objectives, stan-
dards, attitudes or expectations between indi-
viduals or social units. Conflict can be latent 
(below the surface and not identified),  emerging 
(beginning to surface with parties and issues be-
coming identified) or manifest (fully surfaced and 
particularized over issues with the parties clearly 
identified). 

Consensus – literally, “feeling together;” the pro-
cess of coming to a communally acceptable agree-
ment through group participation in formulating 
the outcome.

Disensus – the opposite of consensus.

Dispute – manifest conflict, in which the issues 
are typically identified, the parties known and 
the “particularity” of the conflict is understood 
by those involved.

Distributional Bargaining – negotiation ap-
proach undertaken by parties who view the sub-
ject matter or context of their dispute as limited 
so that a successful outcome for either may only 
be obtained at the expense of the other. 

Facilitation – a conflict resolution event in which 
a third party is involved in any way in helping the 
disputants, often by managing their discussions. 
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Fractionalizing – taking apart; usually with refer-
ence to reducing the matters at issue in a dispute 
into several parts.

Immediacy – the skill of attending to a disputant 
at a critical time or attending to a comment made 
in the moment it occurs, with the objective of 
noting the significance of the moment within the 
process of dispute resolution being used. 

Impasse – the phenomenon of inability to come 
to terms, usually related to insufficient identifica-
tion of the interests of the parties in dispute.

Integrated Bargaining – negotiation approach 
that looks to maximize available resources and 
increase the total amount of benefits available for 
everyone.

Interest – any motivating objective (substantive, 
procedural or psychological) that is illustrated by 
the desires, needs, concerns, fears or hopes which 
underlie the negotiation positions taken by a dis-
putant. 

Issue – the matter(s) which is the subject of a dis-
pute (topic and content of the negotiation).

Joint Session – time during which disputants 
meet together.

Linking – the putting together of issues which 
were originally identified as separate.

Mediation – a process of dispute resolution in 
which disputants elect to meet with an expert, 
impartial, neutral third party for the purpose of 
assisting them to formulate their own consensual 
resolution of the matters at issue between them. 

Negotiation – consensual bilateral or multilat-
eral dispute resolution through discussion.

Paraphrasing – the skill of restating an assertion 
plus editing. (i.e. removing negative content to 
emphasize the essence of the speaker’s intended 
message) 

Position – the ideal outcome to a dispute from a 
disputant’s point of view.

Power – the dynamic of capacity to cause change, 
often expressed by the parties in a negotiation in 
disproportionate ways.

Power Balancing – an effort made by a dispu-
tant or a third party to overcome disproportion in 
the ability of either disputant to affect foreseeable 
change in the other.

Problem Solving – a method of dispute resolu-
tion in which the participants seek mutual gain 
by attempting to meet objectives through a joint, 
ordered and principled commitment to a solu-
tion.

Process – focuses on “how” negotiation is carried 
out and refers to anything procedural about the 
dispute resolution event – including frameworks, 
models, and interventions used at the table. 

Public Consultation – any process in which 
members of the public are invited to express views 
before a decision maker makes a decision on the 
issues.

Refocusing – the skill of bringing either or both 
disputants back to considering the matters at is-
sue between them.

Reframing – a skill used to overcome positional, 
accusatory or negative assertions by translating 
(reconfiguring) the assertion of the speaker, em-
phasizing in positive terms, the future change in 
events or attitude which will be required to meet 
an unmet need of the speaker.
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Resolution – an outcome which emphasizes a 
solution of the matters at issue, rather than main-
taining difference over those matters or simply 
addressing them in some other way.

Restating – the skill of “feeding back” an asser-
tion, without parroting, to confirm comprehen-
sion and affirm content.

Skills – any behaviour, action or tactic (including 
stylistic and strategic choices) used in the dispute 
resolution process (e.g open questions, reflections, 
reframing etc.)

Shared Decision Making – an approach to ne-
gotiation in which, on a certain set of issues for a 
defined period of time those involved in the ne-
gotiation agree to seek an outcome acceptable to 
all involved. 

Stakeholder – any person, organization or group 
which has such an interest in the outcome to a 
conflict that including them is likely to improve 
the quality of the outcome or its implementa-
tion.

Strategy – a system of tactics used by a disputant.

Summarizing – drawing together a synopsis of 
a number of events or assertions which have oc-
curred or been made in the dispute or its resolu-
tion to date. (e.g. gathering together lists of inter-
ests and feeding them back).

Tactic – an intentional behaviour used by a dis-
putant. 

WATNA – stands for “worst alternative to a ne-
gotiated agreement” and refers to any worst pro-
cess or step which a disputant would or might be 
forced to take if an agreement could not be con-
cluded through negotiation.
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